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II matters little to the Public, who are now in poſ- 
ſeſſion of theſe papers, in what manner the Editor came 
by them : or why, after they have been kept in obſcu- 


rity ſo long fince the date of their compoſition, they come 


at length to ſee the light. It is incumbent, however, 
on the Editor, to ſay ſomething of the nature of the 


_ undertaking which he has ventured t0 Prem to the 


| Reader. 


= Lord Bacon has introduced one of his pieces into 
the world with an obſervation, © that every man is 


a debtor to his Profeſſion.” How much more is every 


man a debtor to his Country, which includes every 


bleſſing he enjoys; and for the ſake only of which any 

particular Profeſſion is eftabliſhed? The maxim then 
is juſt, as to the univerſality of the debt: the diffi- 
culty is as to the means of diſcharging it. Thoſe who 


are eminently active in the ſervice either of their 


Country or their Profeſſion, doubtleſs go fartheſt in 
the application of the principle: But they are not 
altogether (it ſhould ſeem) without their ſhare of the 


Con frioution, who endeavour to inculcate @ reverence 
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to it in others ; and to deſcribe the ſtrufture and en- 
cellence of the machine, of which it is the lot of far 
ſuperior abilities to regulate the motions. The differ- 
ence being much the ſame here, as Salluſt has made 
between the hiſtorian and the perſon whoſe actions 
he celebrates : © Pulchrum eſt benefacere Reipub- 
« licæ; etiam bene dicere haud abſurdum eſt.” 


It is indeed the happineſs of very few writers 
(like Lord Bacon) © to frengthen the roots and 
& foundation of the ſeience itſelf ;* and in ſuch a 
manner to diſcharge the debt, as to exchange the con- 
dition, and become creditors to all poſterity. But the 
world is generally inclined to make allowance for the 
difficulty : and even, like a merciful creditor, to ac- 
cept in many caſes a compoſition inſtead of payment. 
It is in that view only the preſent formance can 
pretend to recommend ilſelf. 


The Author himſelf had many ſcruples about ap- 
pearing in public: He uſed to think, that his ſub- 
ject was of that difficulty and importance, that it was 

more proper for a Special Jury, by which he would 
wiſh his work to be tried, than by the world at 
large, who are the Common Jury that ſet upon the 
reputation of an author in caſes of publication. On 
the one hand, for the Profeſſors of the Law to treat 
it merely as a Law Bock, was more than he pre- 


ſumed 
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ane to think it deſerved ; and what in reality Was 
never thought of at the time of compoſing it: Beſides, 
he doubted thoſe who looked merely for Science would 
be diſguſted with Imagination. On the other hang, 
he feared, thoſe who in all their ſtudies ſacrifice either 
to the Muſes or to the Graces, would little reliſh 4 


dry ſubject, though attempted to be put into a EPO 
_ ble Form: fo 


The A uthor's . were to bimſelf. This idea, 
however, of conſidering the Public as a Jury, is not 
a very extravagant one in the ſubjeft before us; and 
in that character the Editor, as a third perſon, for 
a moment places himſelf on the Bench, and addreſſes 
the Public at large with reſpect to the fate of the 


preſent work : and does from this inſtant lay aſide 


any private regard for the A uhr, in affuming 12 
e of a 1 | | 


Gentlemen of the Jury, 


This cauſe now before you for your determination 


is in the nature of a feigned Iflue: I muſt obſerve 
to you, it is not a queſtion of damages; for the 


author. never ſat about this work with a view to 


profit ; nor is he in the leaſt ſolicitous about the ſale 


of it, in that light. It is, Gentlemen, a queſtion 


of right merely; in which the Author is to be con- 
ſidered as the . and thoſe Readers who hap- 
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pen to diſpute the preſent claim of the Author are | 
the Defendants. And the only queſtion between the 
parties for you to try, is whether the Plaintiff has a 


right to that reputation, which is the neceſſary conſe- 


quence of ſome publications ; which liberal minds prize 
above every other advantage; and which the preſent 
Plaintiff, in conſequence of yaur verdict in his favour, 
would be wy to obtain. 


Gentlemen, as the whole evidence neceſſary to de. 
cide the matter in queſtion is before you, it is unne- 
cefſary for me to recapitulate it; much leſs will I 


Jingle out any parts of it, becauſe your determination, 


I am perſuaded, will be (as it ought to be) ground- 
ed not on this or that part, but on the whole taken 
together. I would rather wiſh, Gentlemen, to direct 


your attention to ſome points that ariſe from conſi der- 
ing in the moſt general view, the importance of the 


ſubject and the manner of conducting it. 


Tf you ſhould 1 be of opinion that the [ubjet intereſts | 
the Public; that the form in which it is treated, is 
not only uncommon, but taken together with the ſub- 
ject is calculated for a few hours to ſupply the place 
of ſuch books of amuſement as have nothing but the 


form to recommend them; if you think the notions the 


author has advanced are, upon the whole, ſupported 
by the many great names that you obſerve he has 


called | 
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called as his Witneſſes on the preſent occaſion; if 
you find that he has diſſented with candour where 
he differs in opinion; if where he cenſures things, 
he has induſtriouſly ſpared perſons, or where he 
thought himſelf obliged to cenſure paſſages he has 
fairly cited them; if, upon the whole, you ſhould be 
inclined to think rather favourably of his head, and 
at the ſame time you find no grounds for any impu- 
tation on his heart, you will give your verdict in his 
favour ; but if, upon the whole, you think otheraoi iſe, 
you will And for the Defendants, EE 


One word I muſt add, Gentlemen, as to the conſe- 


quence of your verdict, which ever way it may hap- 
pen to be given: and that both as it will affed the 
preſent Plaintiff and the world at large. T am ſure, 
Gentlemen of your experience know the caſe of au- 


thors in general is always in ſome meaſure involved. 
in the queſtion about any author in particular. That 


conſideration on the one hand ought not to induce you 


in any caſe to judge contrary to evidence ; it is your 
buſineſs, in every caſe, to determine fairly on what is 
before you, blame where you muſt, be candid where 


you can. In this conduct, Gentlemen, on the other 
hand is intereſted not only your own reputation as a 


Fury, but the very being of authors and the cauſe 


| of liier, 


The 
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The conſequence of your determination to the pre- 
Sent Plaintiff is of leſs importance, but what I muſt 
not paſs. over. This is one of thoſe caſes, where a 
verdict is concluſive: The Plaintiff can have no 
new Trial. F you determine again/# him (which it 
is very proper you ſhould, if you think his Book dull 
and unintereſting ) your verdict will have the effect 
of a perpetual Injunction: For without affecting 
the great queſtion of the Liberty of the Preſs, I ſcru- 
ple not to aſſert, that if the Public do not receive a 
Book at firſt, the Author will ſcarce reprint it him- 
ſelf; and the Book-ſeller has tco great a regard for 
your judgment to do it for him. But if you ſhould 
incline in his favour, he will then be entitled to thoſe 
ſeveral advantages that are conſequential in ſuch a caſe. 


For your eaſe I muſt inform you, Gentlemen, this 
is not a caſe in which the Law requires you to be 
kept without meat and drink till you are agreed 
in your verdict; nor, indeed, are you expected ( as 
in conmon caſes) to be unanimous : your verdict, 
however, will certainly have greater weight, the 
greater the majority * to be "our concur in the 


Same opinion. 


Upon the whole, Gentlemen of the Fury, you will 
remember, though not upon your oaths, you are upon 
your honour: and I doubt not you will in this caſe, 
as you would in any caſe of property, give your ver- 
dict impartially according to the evidence before 
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INTRODUCTION, 


As 1 would wiſh to remove every objection to 

the following Dialogues that may well be foreſeen; 
there is one that I muſt guard againſt at the out- 
ſet, as it may poſlibly meet the reader at the very 
title-page, ariſing from a ſeeming impropriety of 
the preſent application of the form itſelf. It will 
be neceſſary, therefore, to conſider this point with 
ſome attention. f 
The form of writing, called Dialogue, profeſſ- 
edly imitates converſation, and has many adyan- 
tages on particular ſubjects, that other forms have 
not. It enlivens the dryeſt ſubjects; and gives 
an air of freedom to all: under the appearance of 
7 5 | common 


xii An Eſſay on Dial, 


common diſcourſe, it may inculcate the moſt une | 


ful truths; and by the different characters of the 
piece, 1s admirably calculated to remove thoſe pre- 


judices and objections which few ſubjects are free 4 
from, eſpecially to thoſe who are little acquainted ® 


with them. 


On this account it 1s, that come writers in all 


ages have choſen this form: of which it is ſuffici- 


ent at preſent to mention the beautiful remains 


of the Socratic ſchool, in the writings of Plato 
and Xenophon; and the charming copies Tully 
has left us of them, at leaſt equal, if not ſuperior 


to the originals. 


1 


Intending to conſider principally the moſt per- 


fect form of Dialogue, I need take no notice of 
thoſe allegorical ſketches, left us by ſome of the 


Antients ; wherein virtue and vice are deſcribed, 
under feigned characters, and a more imaginary 
exiſtence. Such as the choice of Hercules in Xeno- 


phon, and the Table of Cebes, and ſome of the 
Dialogues of Lucian. To which I may add (as 
much of the ſome kind) the Maſque ſo Ane fan- 


cied by Lord Bacon“. 


Theſe are confeſſedly Eine of a nigch bolder. 


caſt, and want nothing of poetry but metre. 


The perfect Dialogue, though it comes much 


nearer to real converſation, has, however, a race 
of fancy, that puts it much above the level of 


common proſe ; if it may not be looked on as a 


kind of poetry. In which notion, I may ſhelter 


myſelf under the authority of as exact a Judge 


* See his Letters publiſhed 1762. "F e Do: c. I. p. 2. 


, of 


Edit. Oxon. 1750. 
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of compoſition as the World ever knew: for Ari- 


ſtotle allows that metre will not of itſelf conſtitute. 
poetry, though it may be eflential to it. Indeed 
If it did, a real hiſtory by a new arrangement of 


words might be turned into a poem; or Homer 


and Virgil by mere tranſpoſition might be degraded 
to plain proſe. Neither of which, thoſe who have 


any idea of poetry, will bear to hear. 


The invention“ and fancy are alone of the pro- 
per eſſence of poetry: and any compoſition, what- 
ever be its ſubject, or however it may be founded 
on real events, or contain moral truths, if it be as 
it were coloured over by fiction, approaches more 


or leſs to the nature of poetry. It is in this view, 


that real hiſtory may be made the bafis of a good 
poem, provided the events are not minutely co- 


pied, and ſuch events as are related, are inter- 


ſperſed with epiſodes, and connected by poetical 

machinery. Of which kind are Lucan's Pharſalia; 

and Shakeſpear's Hiſtorical Plays. 35 
The form of dialogue, in the very nature of it, 


borrows the aid of fiction; the ſcene which it re- 


preſents, and the characters of which it conſiſts, 


are pure efforts of the imagination. But as its 
view 1s to inſtruct as well as to amuſe, the reins 


* Hence the very name of poet, who in the Janguage of one of 


the firſt of them ** can give to airy nithing a local habitation and a 
name. And hence Lord Bacon, in the 2 often cited, de- 
duces the pleaſure we feel in reading the 


ublimer poetry, vol. 1. 
p. 42. Ariſtotle, who derives this pleaſure altogether from our 
natural love of imitation, is not however inconſiſtent with the 


other account. And though the cauſe aſſigned by him, is common 
to the other imitative arts, yet when their connection with poetry 


is conſidered, he will not be thought to have gone too far: for even 


Lord Bacon's reaſoning concerning poetry, is in a great degree 


applicable to the other principal mimetic arts. 5 
e muſt 
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muſt not altogether be guided by fancy ; but ſome _ 
ſettled path is at leaſt to be purſued. It muſt. 
be in ſome meaſure of a didactic as well as of a 
dramatic nature: one of theſe muſt be all along 
made conſiſtent with the other. It muſt be in dia- 
logue, as in a profeſſed didactic poem. To inſtruct, 
as well as to pleaſe, is indeed ſuppoſed to be the 
end and aim of all poetry; but this end ought to 
be kept cloſer in view in didactic poetry than in 
any other. A poem written on this model, that 
fails of inſtruction, by not conveying uſeful pre- 
cepts, ceaſes to be a didactic poem: and if theſe. 
precepts are not conveyed in a pleaſing manner, 
they had much better have been delivered in plain 
proſe. A poet who has imagination enough for 
this manner of writing will find variety of ways 
to prevent the inſtruction, which he would wiſh 
to interweave, from being tedious. He will ſome- 
times, for inſtance, throw events, or the ordinary 
occurrences of human life, into allegory ; at other 
times he will chiefly mark what he deſcribes, by 
an intimation of its probable conſequences ; or in- 
ſtead of formal compariſons will rather hint the re- 
ſemblance in its moral application. 

Fiction then in a didactic, as in other 1 


will all along join with truth; but with this dif. i 


ference, that as in other poems, it is chiefly re- 
quired that fiction has the air of truth; here truth 
itſelf wears the maſk, ard 


Men mull be taught as if you taught them not.” 


It is juſt ſo in dialogue: the didactic nature of 
it conſiſts in teaching ſomething by feigned charac- 
ters; and in an Imaginary converſation : but the 

dramatic 
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dramatic caſt of the work muſt ſoften the rigour 
of profeſſed inſtruction. „ 
Real converſation is of all things whatever the 
moſt incapable of ſet rules. The few obſervations 
that have been left us on that ſubject by Tully, 
Bacon, Temple, and Swift, are rather hints to 
avoid faults in it, than means of improving it. In 
the various intercourſe of mankind, ſo widely dif- 
ferent in their temper, education and ways of life, 
what rules or reſtrictions can be neceflary, but 
thoſe which decency and common ſenſe will ſuffici- 
ently diate ? . „ 
Vrritten converſation, however, has not the pri- 
vilege of being ſo free and unconnected as that in 
life. Dialogue, indeed, is the moſt free of all 
kinds of writing, and in that too it reſembles con- 
verſation; but it ought not to reſemble it, in flying 
from one ſubject to another, without any kind of 
thought, view or connection. When the ſubject. 


is once choſen, it muſt be purſued, in ſome ſettled _ 


plan; or the characters in it may as well have 
recourſe to obſervations on news or weather, which 
are the uſual topics of barren or exhauſted conver- 
ſation. _ „„ ro | : 
But the eſſential requiſites of a perfect dialogue 
will be better underſtood, if the double nature of 
it is a little cloſer conſidered. When I ſpeak of 
its dramatic nature, it muſt be owned, the term is 
rather improperly uſed in its general ſenſe; becauſe 
the accompanyments of the drama are concerned 
here rather than the action which more immedi- 
ately belongs to it, and from whence it is denoted: 
but in conſidering Dialogue as a dramatic compoſi- 
tion, I mean, it will require a ſcene and characters. 
The ſubject, whatever it is, is not to be entered 
e on 
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on nobody knows when, where or why: though 
the ſubject itſelf will go a great way in pointing 
out a proper ſcene, the different characters, and 
form of introduction. In laying the ſcene, ſome 
few Moderns perhaps have out-done their maſters 
the Antients, who dwell very little on the ſcenery 
and introduction to their dialogues. Of Tully's, 
for inſtance, the introduction to the fifth book de 
Finibus, and that to the ſecond de Legibus, are 
moſt remarkable. But landſcape painting itſelf 
can ſcarce be more pictureſque than the ſcenery of 
ſome modern dialogues: of which Addiſon's and 
Berkley's are remarkable inſtances. 

The reaſon why the Moderns have been moſt 
ſolicitous in the ſcenery of their dialogues, may 
perhaps be drawn from conſidering that the whole 
of their deſign is invention. The Antients, who 
worked real characters into their pieces, were ne- 
ceſſarily in ſome degree confined in the choice of 
their ſcenes on that account: and where they 
uſed * any, commonly fixed on ſuch places for 
their dialogues, as the perſons who compoſed the 
party were moſt likely to appear and converſe in. 
And thus Plato's ſcenes, as well as Tully's, are 
ſtrictly real, though he is ſuppoſed + to have em- 
belliſhed an Athenian ſhade with a plane tree or 
other ornament, that did not exiſt but in his 


* In many of Plato's, no ſcene is laid in the opening; as in the 
Gorgias, Philebus, Meno, Hipparchus, &c. And the Timæus, one 
of his moſt ſublime dialogues, begins with Socrates counting his 
companions, and miſſing one that was preſent the day before: the 
firſt words of the dialogue are © one, two, three; where, Ti- 
** mzus, is the fourth who was with us yeſterday ? &c. Edit. 
Serran. vol. iii. p. 17. | P | 
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- writings. 


undue ſuperiority over their readers; in this form 
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writings. The Moderns draw their ſcenes princi- 
pally from fancy: and in ſo doin have the advan- 


tage of making them, by the aid of a warm ima- 


ination, .more agreeable than any preciſe ſpot 


faithfully delineated ; while at the fame time an 


imaginary ſcene is beſt ſuited to artificial Charac- 


ters. But whatever the Antients may be thought 


to want in the ſcenery of their dialogues, they 


| abundantly make up for, in the occaſion of them; 
the manner of connecting the introduction with 
the ſubject; and the plan of conducting them; to 


imitate which with ſucceſs, ſeems to be all they 


wag left for thoſe who come after them to hope 
for. „ 


In the dramatic part of dialogue, the choice and 


management of the Characters are principally to 
be attended to. They muſt throughout the piece 
be uniform and conliſtent : he who in the begin- 
ning of it wants information on the ſubject, or 
comes violently prejudiced againſt it, is not with- 


out apparent probability to cloſe the converſation 
with a victory over his own ignorance or preju- 


dice; much leſs to become the wiſeſt of the whole 


company in what at firſt he was moſt a ſtranger to. 


This great rule, as to the conſiſtency of character, 


is founded on a regard to probability; and is no 


other than the well known one of Horace, for the 


1 


real danse — | 
But as the didactic nature of dialogue introduces 


the greateſt limitations on the Characters, to avoid 


repetition, ſomething muſt now be ſaid on that 
head. All Dialogue propoſes to inform in ſome 


meaſure upon ſome ſet ſubject; but the writer, 


who propoſes to inform us this way, muſt above 
all, be cautious of doing it with oſtentation. 
Writers in common form are too apt to affect an 


it 


9 
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it would be intolerable : becauſe ſuch a conduct 


would be intolerable in real converſation, of which 


this mode of writing is a copy. Sir William Tem- 
ple, ſpeaking of human lite, ſays, © the mind of 
* man is like the ſea, which is neither agreeable to 
the beholder, nor the voyager, in a calm or in 
a ſtorm; but it is ſo to both when a little agi- 
stated by gentle gales. -In converſation too the 
freſh gale may be thought preferable to the dead 
calm: it will be flat and inſipid if the reply is all 
along only the echo of the obſervation. The minds 
of men in this reſpe&t may be conſidered (as opti- 
clans do all the bodies' that.ſurround vs) as ſo many 
radiating points; all capable of reflecting more or 
leſs light from themſelves. To extend and apply 
this alluſion to converſation, one would rather 
wiſh the ray of light. that comes from the reaſon 
of one man to have its own proper refraction, as it 
paſles thro” the medium of another's underſtanding; 
than to be like a ray falling on a poliſhed ſurface, 
and reflected back again exactly as it falls. In con- 
verſation thus varied, the harmony will be like 
that in a concert of muſic, more agreeable for the 
variety of inſtruments; each of which will be diſ- 
tinguiſhed by its peculiar tone and effect, and all 
united will contribute to the excellence of the 
whole. e | TOTS, 
Dialogue therefore, which is the copy of free 
converſation, mult take care not to degenerate into 
diſſertation. In the Characters employed, it muſt ' 
above all things ſhun the air of a Lecture. The 
Characters mult in general be of a level in moſt 
reſpects; and though it is the province of one 
perſon to take the lead on the main ſubject, the 
reſt are not to be mere cyphers : they are to make 
their obſervations, propoſe their objections; allow _ 
what. they think 1s juitly advanced; deny, what 
| N 18 
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is not. There is no occaſion to add, the ſubject 


* 


ſhould have ſome importance in itſelf; becauſe, 


who aims at teaching what nobody deſires to know? 
The writer too ought to put his own real ſenti- 


ments in the mouth of his principal perſon; the 


reader will then have his clue, and will not impute 


contradictory ſentiments to the writer; ſince it 
will be his own fault if he does not diſtinguiſh the 
Characters, and the doctrine from the objection. 

_ Having ſketched out this eſſay, and a conſide- 
rable part of the following dialogues, before the 
republication of a ſet of moral and political dia- 
| logues, I was alarmed on finding by a preface then 
firſt added, that in forming my thoughts I had dif- 
fered ſo much from the ingenious author on this 


ſubject. 


imaginable con l 
the cauſe of letters, which of us is in the right in 
the notions advanced; and ſo far it does not de- 


It muſt be agreed to be a point in itſelf of no | 
Sane to the happineſs of life, or 


ſerve even the ſhadow of a controverſy. And yet 


the reſpect I have for a writer ſo juſtly eſteemed, 
requires me to look a little into the difference be- 
tween us; and ſee whether I may truſt what has 
been ſaid in this eſſay, as a defence of my plan; 
or whether the eſſay and dialogues are not at once 
overturned by 5 them into a form, in his 
opinion, * © ſo eſſentially defective.“ 
The principal thing about which we differ, is 
the neceſſity he inſiſts on of chuſing real Characters 
for the ſpeakers in a dialogue: that the choice of 


fictitious Characters © is contrary to the practice 


<« of the old writers; and (as he urges) to the in- 
*“ finite diſadvantage of this mode of writing in 
© every reſpect +.” | | ro 


* Preface, P. 16. + Tbid. p. 16. 


As 
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As I will own J had no ſuch thoughts while I 
was writing on the ſubject, my manner of treating 
it was on thoſe large grounds I have already chalk- 
ed out in this eſſay: in which I have rather conſi- 
dered the nature of this kind of writing in the 
abſtract, as reſembling converfation; than ſup- 
poſed any particular characters were neceſlary to 
maintain a converſation on a given ſubje&t. Ihe 
diſadvantage in general of introducing Characters 
known in hiſtory, ariſes from the difficulty of ſup- 
porting them. The rule here is the ſame as in 
Horace 8 N 8 


Aut famam ſequere, aut ſibi convententia finge, _ 
Scriptor. Homereum f forte reponis Achillem 
Impiger, Iracundus, inexorabilis, acer, | 
Jura neget ſibi nata, nihil non arroget armis. 

Sit Medea ferox invictaque, flebilis Ino, 

Perfidus Ixion, Io vaga, triſtis Oreltes. 

Si quid inexpertum ſcenæ committis, et audes 
Perſonam formare novam; ſervetur ad imum 
Qualis ab incepto proceſſerit, et ſibi conſtet “. 


In copying a real character then, if the lines of 
the portrait do not convey a ſtriking likeneſs, it 
will be little better than ſign- poſt painting. It will 
be like the individuum vagum of the Logicians; and 
can no otherwiſe paſs for Socrates, Mr. Locke, or 
Mr. Addiſon, than as they happen to reſemble the 


reſt of the ſpecies. 
Beſides, in ſome particular caſes the propriety 


of the defign itſelf, however well it may ſucceed 
in the management, may be more ſtrictly canvaſſ- 

ed; as will be evident from one of the learned 
writer's own inſtances, that of the Minute Philgſo- 


De Art. Poet. v. 119. 


 pher; 
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| 2her ; where the contrary has been obſerved. And 
would it indeed have been right © in one of the 
te beſt and politeſt of our writers,“ as that author 
is allowed to be“; or rather would it have been 
doing juſtice to any dead or living character, to 
have delivered it down to all poſterity, marked as 
an Atheiſt or Freethinker, by its real name? The 
purpoſe of thoſe dialogues was to refute ſuch no- 
tions : the purpoſe was every way ſuitable to the 
character and abilities of the writer. But it was 
to be done by arguments levelled againſt the cauſe 
in general, not by branding with infamy any par- 
ticular perſon. If the perſon was dead, what was 
advanced as his notion, might poſſibly have been 
2 miſrepreſentation; if he was then living, it might 
have been a libel: becauſe, though the law will 
puniſh every open inſult on Religion or Govern- 
ment, it does not authoriſe any private writer to 
take the correction into his hands ; much leſs will 
it ſuffer him to invert the rules of juſtice, and by 
a direct attack on a real character, to let the puniſh- 
ment precede the conviction of the crime. 5 
But the caſe J have put indeed is a very particu- 
lar one; and though it doe; reſult from the doc- 
trine in general, I am aware it is by no means to 
be made an objection to the excellent writer now 
before us, becauſe he had before excluded certain 
ſubjects from the province of dialogue f. And 
therefore, whatever qualifications he has required 
in point of form, they muſt in that view be un- 
derſtood to take place only where the thing itſelf 
is ſuppoſed to exiſt. „„ „„ 
Taking it however as to proper ſubjects, (as the 
following may be ſuppoſed at preſent) though there 
would have been no impropricty in theſe dialogues, 


3 Preface, p. 15. + Preface, p. 9, 10. 


to 
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to have brought ſome of our great Judges and 
Chancellors once more on the ſtage; I ſee no ne- 
ceſſity for doing it, and a conſiderable diſadvan- 
tage had it been done. It would doubtleſs have 
wen the doctrine an air of authority, but then 
the ſubject itſelf would have been confined in one 
reſpect ; the ſpeakers could have borrowed nothing 
from the preſent times; and therefore the deſign 
would have fallen greatly ſhort of what the ſubject 
obliged me to conſider. — 

To this it may be aſked me, upon my own 
grounds, if this form of writing is, as to inven- 
tion, a ſpecies of poetry, why not obviate this 
inconvenience as the poets * themſelves have done 
on the like occaſion? why not ſpeak of things 
known at this day only, as if they were known at 
the times of which you write ? „ ” 

But the anſwer to this queſtion muſt be my vin- 
dication. The very allowance ſuppoſed muſt go 
upon an admiſſion, that dialogue, after all, is ſtill 
a ſiction; and thence that liberty is aſſumed. And 
if it is a mere fiction, why all this ſolicitude of 
chuſing real important characters, under ſo many 
difficulties and objections as to the manner of ſup- 
porting them? Why even in aſſuming real per— 
ſons is the model to be adopted by halves; the 
Character to be cloſely copied, and the known pe- 


culiar ſtyle of the ſpeaker at the ſame time to be 
neglected, 


* Homer and Virgil have frequently done it. Prior in his tale 
of Apelles and Protogenes has humourouſly obviated the objection 
to ſuch anachroniſms. He makes the painter of Rhodes have his 
hour of tea-drinking at fix, and then prepares himſelf for the ghaſtly 
{mile of a critic at ſuch a ſtriking abſurdity. | 


Tea, ſays a critic big with laughter! 
Was found ſome twenty ages after! 


Authors, 
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neglected, or at leaſt © infinitely reſtrained *?” 
The fiction is certainly more ſimple in the creation 
of a Character; and nothing is then left to the 
writer but to preſerve its conſiſtency. If this li- 
berty is allowed in the more rigorous repreſenta- 
tion of human life, in the real drama, why 
not much more in this ſpecies of dramatic com- 
poſition? I muſt all along however avail myſelf 
of a diſtinction between j#dtitious and fabulous per- 
ſons; the one having never had any real, the other 
not being capable of even a probable exiſtence in 
the mind. Tully's ® reaſon and example both con- 
clude againſt the latter, but can ſcarce be urged 
to the ſame extent againſt the former. 
And although even this © is not copying the 
« Antients +,” it is not the leſs laudable on that 
account: it at leaſt gives the merit of invention 
Which will more than balance the chance of a de- 
fective imitation. And the very names of thoſe 
who have ſhone in this kind of dialogue, will in- 
cline me to think it is rather too much to ſay, 
« they have written beneath themſelves only be- 
* cauſe they did not keep up to the antient ſtand- 
ard.“ Nor have they by any means loſt fight 
of the © way which good criticiſm recommends 5? 


Authors, before they write, ſhould read. 
; | Tis very true but well proceed. | 


Poets often carry this ſiction a great way, as when real hiſtory is 
ſhadowed out in the form of a viſion or a prophecy ; and in treating 
of early times, the events of many centuries afterwards are antici- 
pated. Of which kind every body knows the famous viſion in the 
6th book of Virgil, and that of Milton comprehending a great part 
of ſcripture hiſtory. Of the ſame kind too is the fine compliment 
| Shakeſpear has paid to his own times in Archbiſhop Cranmer's pro- 
pheyat the Princeſs Elizabeth's chriſtening. 8 N 
*Preface, p. 44. de Senectute, c. I. cited preface, p. 21. 
VTEC + Preface, p. 16. y Ibid. p. 15. 
= (which 
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(which is nothing elſe but reaſon and common 
ſenſe applied to particular ſubjects) though they 
have departed from the practice of antiquity. 
Under thoſe great names I ſhall ſhelter myſelf, and 
leave the ingenious writer to make the moſt of 
a ſpot he has ſo lately recovered, after it had been in 
his opinion loſt to the world for ſo many ages; 
and which like a ſlip of land regained from the 
| ſea, is the proper reward of the induſtry that re- 
ſtored it. „„ f 
After this long, but on my part not immaterial 
digreſſion, (the object of which, I muſt repeat, 
was my own vindication, and not in any degree 


the cenſure of the writer from whom I have dif- 


fered) I return to the obſervations formerly drawn 
up; and come next to conſider the ſubjects of Dia- 
logue ; which have been as various as of moſt other 
kinds of writing. e „ 
The Antients have chiefly confined this form of 
compoſition to moral ſubjects: the Moderns have 
enlarged the plan; they have, beſides conſidering 
the great art of living well, touched likewiſe on 
ſeveral other arts that tend to refine the manners, 
and make life paſs away agreeably. Without par- 
ticularly mentioning the ſeveral dialogues of dif- 


ferent kinds, I ſhall content myſelf with remind- ' 


ing the reader of the moſt conſiderable names 
among our own writcrs, that have entered this 
liſt; thoſe of Lord Clarendon, Dryden, Lord 
Shafteſbury, Addiſon, Biſhop Berkeley, Mr. 
Spence; and ſome excellent writers now living, 
Mr. Harris, and Dr. Hurd; to which I may add ſome 
of the dialogues of the dead, ſuch, I mean, where 

the Characters and the ſubject are drawn from 
true hiſtory rather than mere fabulous anti- 
ä There 
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There are not many ſubjects perhaps, that are 
excluded by their nature from being treated of in 
this manner. To ſay in general what are impro- 
per, we muſt again look back on the nature of dia- 
logue, as teaching by converſation.” The mane 
ner of teaching therefore, and conſequently the 
thing taught (which will often have a manner af 
its own) muſt be ſuch, as is not repugnant to the 
genius and nature of converſation. Dialogue | 
(indeed it ought, to) imitate the better kind of 
converſation ; and if poſlible elevate the ſubje& by 
the choice and formation of the Characters. But 
the queſtion here is about the propriety of the ſub- 
je CL d: 
And every body will allow at firſt view, any 
ſubject to be improper for a dialogue, which it is 
impoſſible to form any knowledge of from bare 
_ converſation. A dialogue for inſtance upon the 
elements of geometry or arithmetic, would be ſuch 
a flagrant abſurdity, that no one who has imagi- 
nation enough to chuſe this way of writing, will 
have ſo little common ſenſe as to pitch upon ſuch 
ſabjets. There are indeed parts of ſcience, cloſely 
connected with both geometry and arithmetic, that 
writers of character have nevertheleſs made the 
ground-work of dialogues. Of which Fontenelle's 
dialogues on the plurality of worlds, and Algarotti's 
on light and colours, are well known inſtances. But 
then theſe ſciences being canverſant about common. 
_ appearances ; ſuch appearances as ſtrike the ſenſes 
and captivate the imagination, when enriched by 
deſcription, may very well be ſelected from the 
maſs of diagrams and demonſtrations with which 
they are blended in a ſyſtem; and thus a great 
part of theſe ſciences may be worked into very 
pleaſing dialogues, though the fciences themſelves 
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can never be thoroughly underſtood on ſuch eaſy 
terms. It is much the ſame in a didactic poem: 
Science can never be taught in a 2 becauſe the 
be dropped in a 
poem as much as in a dialogue. The latter indeed, 
as to the rule of probability, is more ſtrict than 
the former; (and in that reſpect reſembles the old 
rule of dramatic poetry) becauſe it ought to have 
ſuch a ſubject, and be ſo conducted, that it may 
not ſeem improbable to be communicated and un- 


derſtood in a ſingle diſcourſe : whereas a didactic 


poem is not confined at all in point of time. 
Some ſubjects then are of ſo abſtruſe a nature as 


to be unſit for converſation pieces; others are of a 


nature too trifling for compoſition. But of this 
kind writers and readers muſt judge for them- 
ſelves. 3 5 5 
The ſubject of Law in general ſteers very hap- 
pily between theſe two extremes. Its connection 
with morality ; its being what every body in ſo- 
ciety muſt live under, and conſequently know 
ſomething of, will always make it an intereſting 
and not a diflicult ſubject for converſation. - And 
this propriety which ſtands its ground in the eye 


of rcaſon, has an additional ſupport from very 
early example, The treatiſes of Plato and Tully 


of this name, are ſtill extant to vindicate the aſ- 

ſertion. 5 
The Law of England in particular, fo very libe- 
ral and diffuſive in its nature, will ſcarce be diſ. 
puted to afford many entertaining and inſtructive 
topics of diſcourſe. One reaſon to recommend 
this way of writing upon ſuch ſubjects, may be 
drawn from a circumſtance to which law and dia- 
logue have equally a relation, that of “ argu- 
| ED. | „ ment,” 
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* ment, wn by which I mean the exerciſe rather of 
a natural than artificial kind of logic. 

It is no ſmall excellence of converſation to make 
uſe of this: without this it muſt degenerate into 
dry narrative or bare matter of fact. Repartce is 
the life of dialogue; and this is a form of argu- 
ment as much ſuited to the genius of converſation, 
as the Enthymeme is to the beſt pieces of do- 
quence; which for that reaſon was called by Art- 
ſtotle the oratorical demon/tratian, * as containing A 
juſt form of reaſoning, and eaſily reducible to the 
molt perfect Hllogiſm, but at the ſame time with- 
out its fetters or parade. What I have ſaid in this 
light of repartee as the great ornament of diſcourſe, 
can never be underſtood of a common, though im- 
proper uſe of it, both in life and writings; the 
Practice of merely refining upon words, and tor- 
turing them into ſo many different ſenſes in the 
moſt trifling attempts towards wit: this at beſt ra- 
ther deſerves cenſure than imitation; its very ex- 

cellence (as Lord Bacon has obſerved *) often pro- 
ceeds from ſhallowneſs, as the leſs deep a river i5, 
the quicker light reflects from its ſurface. A wit 
of this kind, hke an echo, will for ever have the 
laſt word, becauſe he is unable to have the ſirſt. 


nec reticere loquenti _ 
Nec prior ipſa loqui didicit—— 


p—ͤ — — 


But the Repartce tliat is founded on ſentiment i; 
a cloſer kind of argument. Beſides the initances 
of this kind to be met with in the moſt improved 
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converſation, there are many ſcenes in ſome of our 


beſt comedies that ſhew it in great perfection. 


It being admitted then, that real converſation, 
and conſequently dialogue, the copy of it, is often 


argumentative, and with great propriety ; it 
be hardly queſtioned, whether Law is of that 
complexion. Some ſciences are in their nature 


will 


addicted to ſpeculation and retirement; like ſome 
plants that flouriſh on] in the ſhade. Horace 
would have us believe all writers are of this caſt. 


Scriptorum chorus omnis amat nemus, & fugit urbes. 


But this Profeſſion muſt be learned, as it muſt be 


practiſed, in a crowd, and among the 


buſy 


* hum of men.” It is (as the wiſe Scriblerus ob. 
ſerved of logic) © a polemical art, that can no 
<< more be learned alone than fencing or cudgel 
e playing.” It has a more particular relation to 


* 


« anſwerers by Profeſſion.” “?“ 


logic than any other art; if it is not one continued 
practice of it. And it was no great ſatire (how- 
ever meant as ſuch) to call“ the learned in it, 


Beſides what has been advanced, drawn from the 


argumentative genius of law, to recommend 


dia- 


logue on the preſent occaſion; the eaſy manner in 


which many points are capable of being expla 


ined 


dy deductions from plain obvious principles; the 


fondneſs with which it is obſervable any news of 


that kind is always entertained in real converſa- 
tion; the practice of furniſhing ſeveral humorous. 


{cenes in comedies + from this ſource; and ab 


view of Lord B. Philoſophy. 


OVe 


all 


+ As in Shakeſpear's Henry the Fourth, and the Conſcious 
Lovers. Wycherley's Plain Dealer is ſo remarkable an inſtance 


of this, as to be faulty through the exceſs. One of the moſt 


ſtrik- 


ing characters in that piece, and a female one too, is fo great an 


_ adept 
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all the public manner of diſtributing juſtice in this 
country; all taken together may juſtly ſuppoſe. 
ſomething of law to be ſo well underſtood as to be 
no improbable ſubje& for dialogue. | 
In ſaying which 1 muſt be underſtood to vindi- 
cate the propriety of the ſubject in general, by no 
means to inſinuate, that a dialogue on this (or in- 
deed on any other) ſubject, will be equally level to 
all capacities. Thoſe who are bred to the Profeſ- 
ſion, will unavoidably have ſome advantage; but 
| the leſs technical the ſtyle of a dialogue is, the 
more proper and perfect it will be in that reſpect. 
On the other hand, it is ſome degree of credit 
to the ſtudy of the law, that it is ſuſceptible of ſo 
mild and engaging a form: it is an eaſy anſwer to 
thoſe imputations our law is too often loaded with, 
of being at beſt a dry ſtudy ; and in the opinion of 
many, a mere Jargon of different languages. 
IT ſcarce know any thing that can more effectually 
wipe off this ſtain, than a view of the great variety 
of manner with which our beſt writers have treated 
on law; each ina manner agreeable to the ſubject, 
tho' each has ſet it in that light his own imagina- 
tion directed. „„ „„ | 
Io paſs over thoſe funds of knowledge ſo copi- 
_ oully diffuſed in reports, ſyſtems and abridge- 
ments; the beſt original writers (whom alone I 
ſhall regard at preſent) on the ſubject of law, may 


be claſſed in ſeveral ſorts. 0 


1. That of commentary on ſome text. law; of 
which ſort are Lord Coke's Inſtitutes, Fitzherbert's 
Natura Brevium, and the antient readings on 
ſtatutes. EE LT Te 
adept in law, that I fear the humour of the character, which is 
truly great, can hardly be thoroughly reliſhed by any but lawyers ; - 
though it is but juſtice to add, that this character has in cur days 
had the greateſt ad vantage from the repreſentation of it. 


2. That 
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2. That of treatiſe, on the law in general, or 
on ſome particular ſubject; as that great ſtandard 
of Littleton's, thoſe treatiſes of Finch, Perkins, 
Lord Coke's on copy-holds, Lord Hale's hiſtory, 
and indeed moſt others. DIA 

That of expatiating on maxims of law ;” 
that is, unfolding thoſe principles of law, that 
hold in ſo many cafes as to obtain the place of 
axioms, or truths worthy to be aſſented to upon 
the bare propoſing them. Lord Bacon ſeems to 
be the firit and principal writer that has uſed this 
way; and it is in its turn a very valuable one. 

4. The method of propoling queries, as thoſe of A 
Mr. Noy, and the book under this title, ſuppoled RF 
to be Plowden's*. This method has its ule as 
being the opinion of great men in points that have 
occurred to them in ſtudy or practice, and are not 
determined by any judicial authority. | 

5. The laſt method of writing law that occurs, is 
that of dialogue. 5 | 
Ihe preceding method of putting queries, and 
inſerting reſolutions immediately, if the objects 
of thoſe queries were undetermined points, and 
conſequently not ſettled law, (as I have conſidered 
them, and) as the term ſeems to import, might be 
confidered as the ſirſt rude form of a Law. dialogue. 
Although, if there is any foundation for what has 
been ſaid, in general a dialogue conſiſting merely 
of queſtion and anſwer, is extremely imperfect. 
It rs © didactic,” juſt as other treatiſes are, but 
has nothing “ dramatic“ in it; no diverſity, and 
at the ſame time conſtant peculiarity of Character, 
which are of the eſſence of perfect dialogue : the 
parts in it are no other way diſtinguiſhable than by 
the mere initial letters, or the bare queſtion and 


Athen. Oxon. Vol. r. p- 176. 


anſwer, 


©. & 
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anſwer. And yet of the few ſpecimens the law 
can boaſt of this kind of compolition, this imper- 
fection is hüt tc vwihble. 7 nn 
The moſt antient piece of this form, is the dia- 
# logue de Scaccario, of which there is a tranſcriptf 
both in the Red and Black Book. The next in 
order of time, is that of Lord Chancellor For- 
teſcue's de Laudibus Legum Angliz, written at 
Berry, in Hen. VI. time: that of St. Germain's, 
called Doctor and Student, written before 1460, 
in the reign of the ſame king. A dialogue on 
Juries, ſuppoſed to be Sir J. Hawle's, written in 
K. Will. time, little more in form than queſtion 
and anſwer; and the beſt part of it in ſubſtance, 
little more than an abſtract of the reſolution in a 
famous Law ilk 8 3 
Sir Thomas More's two books of the beſt State 
of a Republic and of Utopia, are ſcarce to be 
claſſed among this ſpecies of writing. Admirable 
as they are for the purity of the ſtyle, and the vein 
of fancy that runs through them; they are cer- 
tainly not properly dialogues: at leaſt they are of 
a very anomalous form. It is true, they have a 
Scene and Characters; but thoſe Characters are 
very faintly drawn: they ſeem a relation in com- 
pany rather than a converſation; being chiefly a 
continued narrative, without much interruption 
from the audience. „ 
Of the other dialogues mentioned, there are 
but two that have done any juſtice to this form; 
thoſe of Forteſcue and St. Germain. g 
The latter, the author of the ſet of dialogues 
called the Doctor and Student, is happy enough 
in the choice of his Characters, and the aſſignment 
of the part that each is to ſuſtain. A dialogue be- 


7 See the Dialogue in Mad. Hiſt. Exch. EO, 
- | VVV _ tween 
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tween one who had no acquaintance with law, 


and one who was to teach it, would have ſoon 


diſguſted a reader of {kill and judgment: and none 

but a perſon of ſkill and judgment could have re- 
liſhed it, if the characters were ſo exactly balanced 
as to have equal knowledge of the ſubjet. He 
has more happily blended his light and ſhade. A 
ftucdlent of the laws of England undertakes to ex- 


plain to a doctor of divinity, the general principles 


of the Engliſh law, as well as feveral critical points 
therein; the Divine, ſkilled in ſacred, as well as 
natural law, is deſirous of being inſtructed in the 
municipal laws of his country : the Student, qua- 
lifted to give this inſtruction, is ready to receive it 
in other points which lay more within the pro- 
vince of the divine. This art of the writer, in 
laying out his Characters, gives him an opportu- 
nity of ſhewing in many inſtances, the union be- 
tween law and conſcience; and of reconciling 
them in many caſes, where they ſeem to be 

oppoſite. | 95 
But Forteſcue's dialogue of the two is more 
regular and dramatic: and (till the agreeable wri- 
ter above conſidered ſhone out in this path) is 
perhaps a ſingular inſtance of real characters being 
introduced into Engiiſh Dialogue. His Characters 
are of the higheſt order, and the diſcourſe ſuffici- 
ently ſuited to his Characters. He has put the 
principal prejudices againſt the law of England, in 
the mouth of the Prince: and anſwered them in 
bis own great Character, fo fully, that the Prince 
owns his miſtaken notions; and becomes an entire 
convert. By this conduct the noble writer has 
avoided a ſlavith panegyric of the law on one fide, 
and on the other hand has not left the reader in 
doubt of the true opinion; for which ſome of the 

Antients have been juſtly cenſured. . 
OY AY e The 


BY 
ns” 
2 * 7 


n 


= 
© 


+ C0 
BEETLES |» 
>. RT 
n 
2 


* 
#2 


An Eſſay on Dialogue. _ - - xxx 
The great outlines of this performance ſeem to 
be a preference of the Common Law of England 
to the Roman Civil Law, on a fair compariſon of 
{ome principal doctrines. And in this reſpect For- 
teſcue deſerves much commendation himſelf, as he 
was combating a very unconſtitutional attempt of 
the then reigning favourite to bring in the civil 
law. There are ſeveral lighter traits of value to 
the Profeſſion, as to ſome points, where time has 
made this writer an Antiquarian, as well as where 
he explains the grounds of ſome of our modern 
practice. But I muſt add, that in general he has 
obſerved that ſtrict propriety, as hardly ever to 
launch into his ſubject beyond the comprehenſion 
of one not bred to the Profeſſion.  _—© | 
_ Having entered at large into the nature of dia- 
logue, the ſubjects it admits of, and ſhewed that 
law, particularly the law of England, is no 1mpro- 
per ſubject for this form of writing; and having 
made ſome remarks upon the few compolitions 
that are to be met with on this ſubject, I am now 
come to the moſt diſagreeable part of my work, 
to ſay ſomething of the following dialogues. 

The laſt dialogue on the Engliſh Conſtitution, 
is, on account of its ſubje&, to be conſidered as 
the principal of the three. The Conſtitution be- 
ing founded on law, and intimately connected 
with it, it was impoſlible to be ſilent on that head. 
The two firſt dialogues are therefore employed 
chiefly on that topic. The firſt to give a more 
elevated idea of our law, than, I believe, is com- 
monly entertained; though I confeſs a much fainter 
than it deſerves. The ſecond dialogue is taken up 
in anſwering ſome plauſible objections to ſeveral 
branches of it; ſuch as are ſtill echoed from one 
perſon to another, without the leaſt candour or 
attempt to enquire the truth, I hardly nced inti- 
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mate a reſtriction to the readers judgment, that 
do not hold myſelf to be anſwerable for all that 1 is 
advanced in theſe dialogues, when I declare that 
my own ſentiments are put into the mouth of Eu- 
nomus, and the popular prejudices againſt either 
the law or the conſtitution in thoſe of the other 
ſpeakers. 


The ſubject of the laſt dialogue, though at ſuch 3 


general concern, till of late has of all others been 


the leaſt touched on. At one or two periods of 


time large volumes were written about the origin 
and nature of civil government ; (which, how- 


ever, has been miſerably diſtorted in its turn) and 
we meet with ſome fanciful excurſions about idea! 
commonwealths, and perfect models of govern- 


ment : the writers all the while not knowing, or 
diſregarding, that degree of perfection that ex- 
iſted in their own: poſſibly as much as a real go- 
vernment will ever admit of, when the adminiſ- 
tration of it is in exact conformity to the princt- 
ples on which it is eſtabliſhed. 

It does not fall within the buſineſs of the hiſto- 
rian or lawyer, as ſuch (confined to their own ſub- 


Jects) to give a juſt and full portrait of the Conſti- 
tution : it muſt be performed however, from the 


united reſult of law and hiſtory. 

And this, perhaps, is one reaſon why for ſo long 
a time nothing like a juit draught has been given 
us. Forteſcue's dialogue abovementioned, is ſo 
cloſely confined to che“ very letter of its title, « the 


« Laws of England,” that it ſays ſcarce any _ 


of its Government. 


One book does indeed give the ol ample view 


of both, that are to be met with in any one anti- 
ent treatiſe : and yet the book itſelf, though for- 
merly quoted on great occalions, ſeems at preſent 
fo little known, that it wal be neceſſary to explain 

my felt 
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myſelf by ſaying it is Sir Thomas Smith's Repub- 
lic of England, that I am now ſpeaking of. Per- 
haps it may not-be amiſs to give ſome little ac- 
count of the author as well as of the performance. 
And here I muſt promiſe, that the faireſt way of 
conſidering any antient writer of law, is not to 
view his performance altogether with the eyes of 
the preſent age as the law now ſtands ; for our beſt 
writers, removed an age or two back, nay, even 
laws themſelves, will not ſtand that teſt. Above 
half of Littleton's famous book is obſolete; and a 


great part even of Magna Charta is become a dead 


letter. Nor yet is it fair to compare them with 
thoſe, who have written long fince; and are now 
eſteemed the beſt writers on the ſubject. The only 
proper way is to conſider them as to the time in 


W which they lived. And in this light, if Sir Thomas 


Smith's work is of little regard, compared with 
what may be picked out of the writings of Lord 


Coke or Lord Bacon; we muſt remember, when 


Sir Thomas Smith wrote“ Lord Coke was ſcarce 
called to the bar, and Lord Bacon was but four 
tb EE ws _ 

But if his having lived firſt was his greateſt me- 
rit, it would be very little indeed. He has touched 
on many points not within the common ſubjects. 
of Lawyers; and has, on many occaſions, explained 
himſelf more to the general apprehenſion, than 
thoſe who adhere too much to technical language. 


Ann. 155. p. 272. Rep. I | | 
Sir Thomas Smith travelled when young at Hen. VIII. ex- 
pence; afterwards had the Profeſſorſhips of the Greek Tongue and 
Civil Law in the Univerſity of Cambridge; was Secretary of State 
to Ed. VI. and in high employments at home and abroad (during 
one of which he tells us this book was written, p. 273) under Q. 
Eliz. See Wood's Athen. Oxon. vol. I. 302. Buss Ambaſſa- 
dor contains ſeveral letters and inſtructions to him. And there 
are, it ſeems, ſtill extant in MS. in the Harleian ColleQion, ſome 
| ET | | D 2 | politica 
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He was qualified by education and experience to 
do juſtice to his ſubject. He* was a very learned 
man, long a member of the univerſity, and a great 
courtier ; and had ſerved his country both at home 
and abroad in ſeveral important ſtations. And 


when with all theſe advantages, he had opportuni- 


ties of ſecing the policy of foreign countries, he 


had the honeſty, from a juſt compariſon, to prefer 


the Conſtitution of his own. 

He has with the ſame advantages anſwered many 
of thoſe little cavils againſt the law of England, 
which thoſe who live under it, unmindful all the 
while of its bleſſings, and ignorant of the ſeverity 
of other laws, are ever ſo fond of raiſing. And 


though bred to the civil law, he ſeems to have ac- 


quired an intimate knowledge of the common 
law; and its valuable peculiarities f. 

But this book, precious as it is, on account of 
its early production, and its intrinſic merit, does 
not go ſo far into the ſubject as one could win. 

To come to the preſent dialogue, there are, I 
think, other conſiderations than the filence of any 
antient author, that at this time would recom- 
mend a more minute deſcription of the Conſtitu- 
tion: I mean the growth of. the Conſtitution 


itſelf. 
For though in the moſt carly ages that hiſtory 


carries us back to, its freedom appears to have 


been of jts very eflence; and though, like the 
ſeed of a plant, or an infant juſt born, it was at 
its ſirſt exiſtence perfect in its nature, as to the for- 
mation of its eſſential parts; yet time only could 
dilate thoſe parts to their proper ſize and compals : 


political diſcourſes and 13 of his. See Catalogue, 660, art 


35. 260, art. 100, &c. 
Ki See B. 1. 6. 37. B. 2. e. 3. 0 c. 8. c. 12. &c: 
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time only can bring government to its full ſtrengtli 
and maturity, as it does a plant or an animal- No- 


| thing in its infancy can exert thoſe powers that 
are the end of its creation. = 


And what a pleaſure it 1s to a cultivated mind, 
in the ſtudy of politics or of nature, to trace things 
in their progreſs; to contemplate the accidents 
they have eſcaped ; the helps they have received; 
and the means by which they have imperceptibly 
arrived to their preſent growth? Oo 

This view, one might imagine, would be re- 
markably pleaſing and inſtructive as to our own go- 
vernment, purſued through its ſeveral periods.— 


Jo ſee it, after ſo many ſhocks, advancing each_ 


century ſtill nearer to perfection, by the concur- 


# rence of a thouſand events which time alone could 


diſcloſe. To ſee it, at length, arrived to that juſt 


equality in the diſtribution and exerciſe of power, 
that for ſo many ages it was an entire ſtranger to; 


that at preſent: other nations can only envy ; and 


that we, who enjoy it, can only wiſh may be fixed 


and permanent. 


All this would recommend the deſign of that dia- 
logue, it the execution could but in any degree be 
anſwerable tothe deſign... „ 

Since a great part of theſe dialogues were writ- 
ten, ſome ingenious works have been communi- 
cated to the public, that have ſerved to make us 
better acquainted with this important ſubject, than 


we could be from any thing extant before; the 


writers of which have either collected many mate- 
rials into a narrow point of view, the better to en- 
able us to form our judgment; or have by their 
own ſkill drawn exact outlines, though they may 
not have finiſhed the piece. I mult beg leave to 
point out ſome only of the particulars I allude to, 
and that too more by way of explaining my mean- 
ng, than in the leaſt to ſuppoſe, what I do or do 
A | 85 | | 85 not 
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not mention are not Cuſficiently Known of them- 


ſelves. | 
The firſt of theſe i in ordir of time, 4 the ſe- 
cond in no reſpect, Was an Aſſiue Sermon preached at 


Durham, and printed in 1764; and which, in the 


compaſs of two or three pages, contains, though i in 
miniature, a maſterly ſketch of the Conſtitution: 
But I am almoſt precluded from ſaying, even this 
with any propriety of the performance i itſelf, as I 
am well aware the very name in the title page is 
an ample certiſicate for 1 Its nee in the learned 
world. es i 

In this review I cannot t paſk over unnoticed, the 
tracts that have been publiſhed concerning Spiritual 
and Temporal Liberty when I ſay of them (what 
moſt likely will be allowed by every body that has | 
looked into them) that they contain a great deal of 


learning, extenſive obſervation, uncomimon can- 


dour and good ſenſe; I muſt venture, as to the 


tracts on Temporal Liberty; (with which alone I am 


concerned) to differ from the Editor in thinking 
they were left finiſhed for the preſs; as I am apt to 
imagine ſome paſſages would have been corrected 
on more mature reflection. It is not improbable 
that many of the quotations, which take up more 
than their ſhare of room, would have given way 
to reaſoning upon them ; and the whole have been 
digeſted in a different order from that in which 
they now appear, But as it is, the ſubjects of the 
tracts are well choſen, and the book 18 a valuable 
legacy to the public. 

The next thing of the kind I ſhall mention, is 2 


book as extraordinary in its form, as it is inſtruc- | 


tive in its contents; and which in a comment on 
2 ſingle writ, conveys a great deal of knowledge 
of the Conſtitution. Sir Bulſtrode Whitlocke"s Com- 
ment on the Ki ng' 5 1 rit for us ng M Vers of Par- 
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ſiament, has all the profuſion of his maſter Coke, 
with much more method. And though not a ſingle 
word eſcapes him, yet his comment will ſcarce be 
cenſured as tedious or prolix. It is pleaſant to re- 
mark the different effect, in this reſpect, ſuch a 
comment muit have on a reader, from what we 
obſerve in ſome of the moſt famous on Virgil or 
Horace. Here, from a dry conſined text, the 
mind is conducted to the deepeſt receſſes of law 
and antiquity: in the other, while it is enraptured 
in eontemplating the moſt agreeable ſcenes that the 
genius and fancy of the author can paint to the 
imagination; his commentator would abruptly 
force us to turn aſide, and enjoy with him an 
elaborate diſſertation on a point or a particle. And 
if the Muſe, like another Sybil, did not reſcue us 
from their importunity, we might ſay of ſuch 
commentator ss Sk | 


.. » Omnedatum traherent per talia tempus, 
Ni comes admonuit breviterque adfata Sybilla eſt, 
Nox ruit ,.., a | 


Such a one, where his power prevails, has the 
art of making the fineſt deſcriptions vaniſh from 
the mind, and leave only a word behind: our com- 
mentator, on the other hand, makes a bare word 
introduce us to the knowledge of the moſt impor- 
tant hit ² n= „ 

In the preceding inſtance, the attention is as it 
were ſurprized into knowledge. In the next work 
that remains to be ſpoken of, tho? at the firſt page 
great expectations may be raiſed from the deſign 
and credit of the writer, they muſt be more than 
anſwered in going through the book. For, if in a 
courſe of academical lectures, the juſteſt view is 
given of the Laws, with their hiſtory, and of the 
: > Conſtitution 
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Conſtitution of this Country; I do not know 2 
more emphatical application of the Grecian ſage's 
with, © to teach young perſons in the early part of 
< life, what they may uſe when they are men,” than 
1s given by the Commentaries on the Laws of Eng- 
land. If any body can have an objection to this 
work, it muſt be myſelf; for I find myſelf partly 
in the condition of Dr. Middleton, who was told 


his book had been anſwered twenty years before 


< it was publiſhed.” Mine has laid by till it ceaſes, 


in a great meaſure, to be what it was intended to 


have been. The third dialogue, as to ſome mate- 
rial parts of it, has been anticipated by the perfor- 
mance now under conſideration, and in ſuch a way 
as to leave me much in doubt, whether my man- 
ner of ſaying things will atone for the want of no- 
velty in many places. That dialogue, which at the 
time of writing it, I conſidered “ as the principal 
& of the three,“ is now become of leſs conſe- 
quence; and muſt depend a good deal on its form. 
The other two I may ſtill look upon as more ſtrictly 
my own, both in matter and form; but I confeſs 
this with a great mixture of diffidence and parti- 


ality. Though the latter will not ſuffer me totally FS 
to deſtroy theſe dialogues, the reſult of fo man 


Hours amuſement, yet the former at the ſame time 
tells me how much 1 muſt be indebted to the Rea- 
der's candour for letting them pais without cenſure 
or diſregard. When I compare the ſubject of them 
with the execution, the leaſt I can do is to adopt 
the modeſt way in which the Grecian Artiſts own- 


ed their celebrated pieces of ſculpture, who ex- 


preſſed themſelves in a mode of language implying 
imperfefion, intending thereby to ſhew they were 


about ſuch a Statue, rather than that they had in any 


degree finiſhed it. How much more does it become 


me, though I ſhould allow that at fuck a time “I 
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« was writing,” to diſclaim all pretenſions “of 


« having written, Dialogues on the Conſtitution ?”? 
Upon the whole, I am far trom pretending that 


this form of writing is the beſt way of being ac- 


quainted with the ſubjects contained in thele 
dialogues ; much leſs, that the preſent are the 
moſt pleaſing ſubjects for this form of writing. It 
is ſufficient for me, if what theſe dialogues contain 


Has weight enough to ſend any of my readers, who 


before were ſtrangers to the ſubject, to thoſe great 


authorities, the fountain head, from whence ſuch 


learning flows the pureſt ; and that this mild and 


engaging form is not improper for the ſubject 


itſelf. „„ 

I ſhall then, with the vanity of an author, com- 
pare myſelf to one who in his travels over a bleak 
and dreary country, has picked up ſome plants, 
which he afterwards transfers to ſome delightful 
ſpot, in a milder climate; where their novelty at 
leaſt may make them admired even among more 
agrecable productions, by thoſe who would never 


have viſited them on their native ſoil. And if 
after all they ſhould have any medicinal virtues 
- uſeful in life, they will be welcome wherever they 


can be made to grow. 


April, 1767. 
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§. 1. Ir was one of thoſe agreeable mornings in 
the ſpring, when the ſun cheers the whole face of 
nature; the blooming ſtate of plants, the freſh ver- 
dure of the earth, the ſoft air, and muſic of the 
birds, naturally tended to transfer a ſerenity to the 
minds of all that admired them. Induced by theſe 
charms, Policrites ſet out on a viſit to his friend 
Eunomus, who was ſituated in a pleaſant village, at 
a a few miles diſtance in the neighbourhood. ; 
Upon his arrival, he was introduced into the 
ſtudy, where Eunomus generally retired after 
breakfaſt to conſecrate the moſt valuable hours in 
the day, to the improvement of himſelf. The 
_ ſtudy itſelf, by its ſituation as well as its furniture, 
was well contrived to anſwer this purpoſe. It was 
built on an elegant model, in a garden, at ſome 
diſtance from the houſe ; from which it was ſhaded 
by a tuft of trees, and was open to the river, and 
2 fine proſpect ariling gradually from the bank on 
the oppolite ſide. Theſe advantages, beſides afford- 
ing Eunomus a retreat fit for contemplation, gave 
him likewiſe a moſt agreeable relief from the fa- 
tigue of it. A perſon of his education and enlarg- 
ed notions, could never want the means of con- 
: verting 
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verting ſuch opportunities into an elegant amuſe- 
ment; and making art contribute to ſet off nature. 
He had in the courſe of his ſtudies acquired a taſte 
for natural philoſophy, and was provided with 
many of thoſe inſtruments it furniſhes ; and which 
under its directions procure ſo many beautiful 
images to extend our reaſon and enrich the ima- 


gination. Eunomus, indeed, being bred to ſeverer 
ſtudies could uſe employments of this kind only in 


the intervals allowed him by his Profeſſion ; but he 
never was of opinion, that the ſtudy of his Profeſ- 
ſion was inconſiſtent with theſe or any other pur- 
ſuits held in ſubordination to that, but rather 
feemed to think, that a man was capable of being 


a better lawyer by being in ſome degree a philoſo- 


pher or a divine. For without a habit of reaſoning 
from general principles, he uſed to think the mind 


would be ill qualified to judge in particular caſes : 


and the idea of obedience to laws would often be 
very imperfe& without recurring at times to a 
purer ſource of obligation and ſtronger motives 
than any that laws themſelves can furnifh. 


After the uſual compliments paſſed on both ſides, 


the two friends entered upon various topics of 
converſation. Policrites caſting his eve upon the 
table, among other books, ſaw the Odyſſey of 
Homer opened in that part, where the diſcovery 


of Ulyſſes to his aged father is ſo pathetically 3 0 


deſcribed. = | . 
The affecting ſtrokes of that page, ſays he to 


Funomus, which I obſerve has lately engaged your 


attention, remind me of the loſs I ſhall ſuitain, by 
being now obliged to quit thoſe inchanting ſcenes 


of fancy for the dry and intricate paths of law. 1 


with the poets had leſs power of captivating the 
imagination, or that their power was attended with 
leſs tatal conſequences to the deeper parts of learn- 


ing 
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ing. The foil of Parnaſſus, I am ſure is barren, 
however pleaſant the air of it is. But why ſhould 
I blame the poets in particular, when other arts 
tending only to poliſh and refine the manners are 
ſubject to the ſame imputation ? Thoſe who are 
addicted to this Profeſſion, ought to give them all 
up; or at leaſt muſt allow, that by retaining their 
fondneſs for theſe, they retard their progreſs in 
that. They occaſion the loſs of much time, and 
at beſt are things, with which the ſtudy of the law 
has no manner of connection. 55 


EUNOMUS. 


1 8. 2. I admire your honeſty (replied Eunomus) 
rather more than your zeal : your former paſſion 
for the liberal arts I perceive has not reſtrained you 
from thinking freely cf their real value; nor has 
the fondneſs, which you obſerve I ſtill retain for 
them, hindered you from delivering your thoughts 
on that ſubject with the ſame freedom to me. It 
muſt be confeſſed you ſpeak the ſenſe of a large 
party, who have ever looked upon the black letter 
in the old Reports and Statute Books as a kind of 
ipell on the underſtanding: or, in a more familiar 
phraſe, as if lawyers had entered into a recogni- 
zance to talk and think of nothing but law; and 
that on pain of forfeiting all ſkill in the Profeſſion. 
J am glad, however, that you have taken the 
cauſe into your own hands. You will labour 
more in its defence, and not rely on numbers of 
your ſide inſtead of arguments: or, as too many 
advocates would do, oppoſe the weight of a mul- 
titude of bad precedents to the clear dictates of 
common ſenſe.” ou - e 
am perſuaded (for my own part) that all arts 

and ſciences have ſome kind of connection with 
, . 
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one another; and that © Law,” as one of theſe, is 


not, as you ſeem to repreſent it, like one left on a 


deſart iſland, and ſhut out from all ſociety : but 


that there is a mutual intercourſe conſtantly kept 
up between the law and other ſciences; the firſt 


by protecting the latter, and the latter by the 
various lights and illuſtrations they afford in the 


ſtudy of the law. 
PoLICRITES. 


§. 3. Your concluſion is obvious; and it will be 


little to my honour, if I do not ſtop it in its career, 


by weakening the premiſes from whence it is de- 
duced. Before J enquire into this connection as a 


fact, I wiſh you would explain what you mean by 
ſo vague a term. And in the courſe of your ar- 


ment, I ſhall expect you to ſhew, not only that 


in the reaſon and nature of things this connection 


between the arts and ſciences ſubſiſts; but that 


there have been ſome, ſo far advocates for the rea- 


ſon of things, that they have made themſelves il- 
luſtrious examples of this union: and not turned 
all the reſt of the arts and ſciences out of doors in 
favour of one, either thro” partiality, or for want 
of room in the underſtanding to receive them. 


EUNOMUS. 


I ſhould not be unwilling to undertake this taſk 
ſo much upon any apprehenſions of defect of proof, 
as of too great a demand on your patience in at- 
tending to ſo copious a ſubject: eſpecially to my 
inartificial manner of treating it ; which, however, 
you may partly thank yourſelf for, by attacking 

me ſo ſuddenly, and totally unprepared for an 
exact defence. | Ts. 5 

0 | &. 4. Your 
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8. 4. Your calling upon me at the outſet for the 
definition of a term, that both in itfelf, and in this 
application of it, muſt needs be ſo well underſtood, 
looks as if you was not very confident of ſucceſs in 
the merits of your cauſe ; and ſo intended to take 
advantage of every little flip in point of form. 
Your once admired Tully at leaſt ſuppoſed what 
was meant by this connection to be known; and 
he ſuppoſed (more than you will allow me at pre- 
ſent) that it did ſubſiſt: otherwiſe it would have 
been an uſeleſs topic in defence of his Archias. 
You remember what Pope as a poet faid to Jarvis 
as a painter; and the illuſtration they mutually 

ave to each other's ſtudies, by art reflecting 


images to art.” And certainly the imitative 


arts, yot only as having often the ſame objects in 
view, but as being alike dependent on the imagi- 
nation, muſt neceſſarily be capable of afliſting each 
other. The very rules of judging of the works of 
different arts are often the ſame; and from their 
reſemblance it is that forms of expreſſion, properly 
belonging to one, are applied in treating of ano- 
ther. In ſhort, this reſemblance is in a great mea- 
W ſure the ground of metaphorical language. To this 
we may add, that arts themſelves often invade 
each others province; the one imitating what 
without examples, one would imagine to be the 
peculiar objects of the other. In proof of what is 
here advanced, how can we elſe account for thoſe 
conſtant compariſons with ſculptute, painting and 
muſic, to be met with in Ariſtotle, Tully, Horace, 
Longinus and Plutarch, while they are treating of 
the works of orators and poets? Has not Addiſon | 
in his travels abundantly proved, that the ſtatues 
and marbles he met with, are beſt illuſtrated by 
deſcriptions of poets? And, that in points of 
antiquity, the remains of antient artiſts are inexpli- 
1 SS cable 


6 E UN O MS. 


cable without compariſon, is evident from a thou- 
And inſtances: before I will permit you to decide 
againſt me, you ſhall at leaſt read over Addiſon's 
Treatiſe on Medals ; and the Polymetis, written 
on a larger plan: and though I was not to prove 
the immediate connection between any two par- 
ticular arts, yet I hope you will allow me to infer 
a connection between the extremes, if I can prove 
to your ſatisfaction ſome intermediate art is equally 
uſeful to any two ſeemingly disjointed and inde- 
e To prove them in any degree auxiliary 
to the principal, will I think be abundantly ſuffi- 
_ cient to recommend them. . . 


POLICRITES. 


S. 5. I fit liſtening with ſome uneaſineſs for 
fear of turning ſceptic : your argument ſeems, to 
take in the whole circle of ſciences ; all are neceſ- 
ſary at this rate to be attained; and if I cannot 
maſter them all, I ſhall be allowed to underſtand 
none; I expect preſently to be told I can be no 
lawyer without knowing that the angles of a tri- 
angle are equal to two right ones; or that the 
property of a field cannot be diſputed in Weſtmin- 
ſter-Hall, but by thoſe who know how to meaſure | 
It. Merchants, upon more than one occaſion, have 
told us that lawyers are improper judges of mer- 
cantile controverſies; and the ſame incompetence 
has, you know, been inſiſted on in favour of 
eccleſiaſtical juriſdiction, and in excluſion of the 
common law, 5 5 


EuNOus. 


§. 6. Not to mention that your objections have 
anticipated my argument, and therefore I _ 
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in by all mankind. 
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take no particular notice of them 5 now ; they | all 


| 50 upon a grand miſtake by ſuppoſing that a 


lawyer, to judge in any . cafe that comes before 
him, mult be an adept in the ſeveral arts of his 
clients; and that he cannot determine the right 
in queſtion, without he underſtands the praftice of 
the trades or employments from whence it ariſes. 


But I may even refute you in your own inſtances z 
= by deſiring you to recollett a paſſage in Xenophon, 
= where Socrates recommends Geometry arid Arith- 


metic as a patt of genefal education, but is far 
from approving of his ſcholar's exploring the myſ- 
teries of either of thoſe ſciences. Or to put you in 
mind of a later authority—but I deſire no autho- 
rity may extend beyond the reaſon of the thing; 


for I mean to obtrude no notions under the ſanc- 


tion of a great name: but ſtill in juſtice to the 
authors, when I borrow the argument, I ought to 


tell you from whence; and I remember the time 


when an opinion of Socrates or Locke, though it 
had nothing new in it, would weigh more with 


you, than if it had been a truth ſilently acquieſced 


” . . 


6. 7. Mr. Locke would ſcarcely have mentioned 


— 


geometry in a treatiſe of education, unleſs, in his 
opinion, ſome acquaintance with it, was of gene- 
ral utility. What that utility is, he has hinted 


more than once in a more perfect work, and on a 


more weighty occaſion. No leſs than the powers 


of the mind are intereſted in the reſearches into 


Geometry and Algebra: and I think he has very 


forcibly explained himſelf on this head, by ſaying, 


that he recommends theſe © not ſo much to make 


men Mathematicians as reaſonable creatures.” 
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I know not then whether Mr. Locke would not 
have had above half the Earth converted into a 


madhouſe : for at his rate of thinking, one ſex, I 


believe, muſt be void of reaſon, and many of the 


other could rarely make pretenſions to it, by pro- 
ducing a certificate of their having ſolved a problem 


in Algebra. I muſt own he would have made a 
very loyal ſubject in Swift's kingdom of Laputa. 


 EUunNoMUSs | 
Your raillery is but ill pointed at Mr. Locke; 
and the honours you would confer on him in that 
reſpect ſeem but very little deſerved. His {ſkill in 


theſe ſciences was far (I believe) from that of an 
adept ; and indeed much leſs than he propoſes, 


will anſwer the purpoſe for which alone he recom- 


mends them. For the attention to be acquired 
by theſe ſtudies; the perſpicuity and juſt form of 
reaſoning for which they are ſo deſervedly com- 
mended ; and which they will imperceptibly com- 


municate to every one that is at all converſant with 
them, may (I will venture to ſay) be learned as 
well from the firſt book of Euclid as from the ſix 
firſt. But when I allow with Mr. Locke, and the 


author of the Analyſt, that Geometry is an excel- 
lent logic, I would by no means exclude logic pro- 
perly ſo called: nor would J attempt to inſinuate, 


that a figure in the literary world might not ſome- 
times be made without the knowledge of either. 
They are both confeſſedly, when well regulated, 


excellent means of forming the underſtanding, and 
directing it in the ſearch of truth; but they are not 


the neceſſary, nor the only means. Nature and 
habit without rules are often ſufficient to attain 


this 
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this end: but who will pronounce any rules uſeleſs, 
becauſe ſome by peculiar happineſs are able to do 
without them? _ | 


PoLICRITES. 


I find I may without prejudice grant to you, 
that there is ſome connection between the arts: but 
this conceſſion will omy increaſe my doubts, and 
your difficulty in ſatisfying them, about the poſ- 
ſibility of the attainment. You look as if you 
would have every ſcholar inveſted with all the arts 
and ſciences, and compleat in himſelf, like the phi- 
loſopher in Tully, who had no part of his dreſs 
but what was of his own making. Beſides, the 
principal part of your undertaking is ſtill jn ar- 
rear ; to ſhew what a lawyer has to do with them: 
and for that reaſon I was willing to ſpare you ſome 
trouble in examining every article of your account; 
but I expe& you ſhould make me amends on this 
head; otherwiſe I ſhall perſiſt in my intention, and 
leave you to enjoy your Greeks and Romans by 
yourſelf. And at preſent, I ſhall rank in the ſame 
number, as foreign to our profeſſion, the ſtudy of 
antiquities, claſſical learning, and all your admired 
arts; which, however connected with one another, 
have little or nothing to do with the ſtudy of the 
law.—But I ſtill lay open to a rational conviction, 
if you have courage to undertake it. OR 


l hope in general to give you ſome ſatisfaction, 
and to ſend you away better pleaſed with your 
own profeſſion than you came here; for it muſt 
be rather difficult to give up what you ſeem to 
have once ſo much admired. Beſides attempt- 


n U N O 


ing to prove even this connection in the abſtract, ay 
| in ſome meaſure did the other, there are many 
topics (J flatter myſelf) that can be more forcibly 
applied here than in the other caſe. No doubt you 
will laugh at me, if I ſhould think of © giving acts 
of parliament in evidence on this ifſue :” or refer 
you to your own report books in ſupport of part 
of my argument. I ſhill even go ſo far as to pro- 
duce you ſome io trio 15 kamples (as you called 
them) of this unior; and part of my ſcheme will 
be executed by reminding you of ſome books, 

which thoſe of your own Profeſſion have obliged 
the world with; and which beſpeak an acquain- 
tance with ſome of thoſe arts you now ne the 
wile of. 

$. 8. When you called upon me to produce inſtan- 
ces in our Profeſſion of thoſe who had in them- 
ſelves connected law with other ſciences, you did 
it (Timagine) rather with an air of oppoſition than 
of real doubt; and as if you would triumph, with- 
out a victory. Can I ſuppoſe you are unacquainted 
with the undoubted evidence, many of the greateſt 
lawyers have left in works of this kind? Muſt I 
remind you, for inſtance, how Hale explored' the 
depths of divinity, mathematics, and hiſtory? 
How the hiſtory of Utopia holds up in the mirror 
of fancy, the picture of a well-policicd ſtate, its 
arts, its laws, and government? Or am I to repeat 
to you a catalogue of Lord Bacon's writings, be- 
fore you will hear of him in this reſpect as * the 
« wiſeſt, brighteſt of mankind*?? _ 

But I think I may conclude, that we tave had 
ſome who have perfectly underſtood many of theſe 
arts, though they have not left or ever written a 
ſingle treatiſe von any of them. 1 will conclude 


Ethic Epiſt. 4th. 
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this either if it is atteſted by credible witneſſes; 
as Addiſon and Swift both allow of Lord Somer's, 
for inſtance, —or if in their writings on other ſub- 
jects, or their public elocution, ſuch a vein of ima- 
gination runs through their arguments, ſuch- 2 
ſpirit in their images, that they could no more ex- 
preſs themſelves in ſuch a manner without having 
a natural turn for the liberal arts, and having been 
much converſant with them, than you can ſuppoſe 
2 repreſentation in a mirror without the preſence 
of the object it reſembles ; or a parody on Homer 
or Virgil made by a perſon who has never read the 
paſſage to which it alludes. But for evidence of 
this kind, you muſt read the characters of hiſto- 
rians; though in this reſpect recent tradition is 
often perhaps a more faithful regiſter than hiſtory. 
After what I have offered, and what you may 
collect on this head, I do not know whether it will 


be too much to ſay (as Finch has faid) © that the 


« ſparks of all ſciences in the world are raked up in 
the aſhes of the law. e | 


PoLIicRrITES 


Oh no; it is rather ſaying too little than too 


much, every thing conſidered. Finch himſelf, 


indeed, is a little too narrow in his premiſes, though 
he makes up for it in his concluſion. If I remem- 
ber right, he reſts the connection of the law chiefly 
with the arts of logic, grammar, and other dry 
ſpeculative fyſtems. But the more ordinary and 
familiar occurrences of life, are not without con- 
tributing their quota of legal knowledge. Thus, 
for inſtance, the ſage Littleton deduceth the very 
name and nature of bringing eſtates into hotch- 


potch from a © pudding,” and gravely informeth 
us of the reafon of the name, becauſe (faith he) 
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in a pudding is not commonly put one thing 


alone, but one thing with other things tocether.” 


And nobody, unacquainted with our good old 
writers, maſter Bracton and maſter Briton, would 


imagine that ſo common an object as a bowl rolling 


down a hill, might lead us to a true theory of 
deſcents of inheritances : : for the ſingular circum- 
ſtance in our law, of eſtates never aſcending to the 
father, 1s accounted for by them from the law of 
gravitation. And then how much muſt we be 
intereſted in the ſtudy of natural hiſtory, to trace 


that exact ſi militude, Lord Coke tells us ( from the 


parliament rolls! is ſubſiſting between an elephant 
and a mem ber of parliament. Happy for our good 
country in this reſpect, that the law has eflablifhed 
it as a maxim *© that no ſiinile goes upon all 
44 fours.” 

Juſt about this part of the converſation, a plea- 
ſure boat was going along the river, and the muſic 
was playing ; which echoing from the riſing hills, 
and ſoftened in its progreſs over the ſurface of the 
water, agreeably ſurpriſed the two friends, and for | 


a few moments interrupted their diſcourſe. 


But Eunomus taking advantage of the incident 
that occaſioned the intermiſfion, aſked his friend, 
whether he thought muſic an enemy to law? 


Poric RITES. 


§. 9. Its not being an enemy only, will not an- 
{wer your purpoſe; the queſtion is, what con- 
nection has it with lau-! py | : 43 


EUunoMUs, 


The ſame connection, I ſhould think, that good 
Sirirs and a calm unruffled temper - have. And 
though it is not every body that loves muſic; 4 


F they did, would it be worth while on all occa- 
ſions to ſend for a muſical inſtrument to recruit the 
exhauſted ſpirits, or reſtore the tone of mind when 
weakened by an intenſe application ; yet I queſtion 
whether the effects of muſic, (fo common and im- 
proved as it has been within this laſt century) are 
not {till ſo great as to make the accounts of the 
Antients leſs fabulous than they may ſeem at firſt 
notice. I will maintain, that you will {till find as 
much uſe of your inſtrument as you did before. 


Po Lie TES. 


Whether ] ſhall have time to uſe it as much as I 
did before, I cannot tell; but you may fave 
yourſelf any farther trouble on that point, and 
proceed in your journey, for you have a great way 
yet to go. F 
5 EL EUNOMUS. 


Well; but in the laſt article you have granted 
mea little more than you think for. When Han- 
del (whom for his comprehenſive genius I would 
venture to call the Homer of muſic) and thoſe 
other excellent chiefs of the muſical tribe, have 
ſuch pretenſions to your eſteem ; has not Homer 
and every other favourite of the muſe a much 
greater claim to it? The amuſement from one 
ſource is not tranſient, as that from the other: it 
refreſhes and it improves; it is retained .. the 
memory, reſines the imagination, and augments 
the treaſure and powers of the underſtanding. 
The former compared to this, 1s like the ſmell of a 
flower, which however pleaſing, is a ſhort grati- 
lication of the ſenſes only: whereas this, like the 
delicacies that ſtrike the palate, when digeſted, be- 
comes the fund and matter of nutrition. 
N . e + S206 80. 
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§. 10. But in barely mentioning the name of 
Homer, I am put on recollecting a material advan- 
tage, that father of poetry, as well as many of his 
deſcendants, will afford to lawyers :—thoſe I mean, 
who either trace the great fountains of juſtice up 
to their head; or purſue the rivulets derived from 
thence in the innumerable channels of political 
inſtitutions. Homer alone is a maſter in both re- 
ſpects. As to natural notions of right and wrong, 
and ſome of the moſt elevated ſentiments of mo- 
rality, the fable 1 waters of Helicon were ſcarce 
purer than his writings. And thoſe who are at all 
converſant in Grecian antiquities, know that many 
of the antient laws of Greece are preſerved in both 
his poems. Could it indeed be imagined, when 
ſomething in almoſt every art may be learned from 
Homer, that the great arts of government and legi- 
flation alone were unnoticed ? 5 55 

might on this occaſion remind you of Terence, 
who beſides the utmoſt chaſtity of ſtyle and lively 
portraiture of manners, for which he is ſo famous, 
has, in copying Menander,. preſerved many frag- 
ments of Athenian law. But inſtead of running 
over paſſages, or even the names of Roman poets, 
who have materials of this kind, I will appeal to 
the many eminent writers of natural and civil lau 
for this century paſt, for the contributions they 
have levied on the poets and orators even for the 
materials of their ſubject ; excluſive of the refreſh- * 
ment they afford; and which Tully inſiſts is ſo 
neceſſary to a mind fatigued with the wrangling * 
and jargon of courts. In ſhort, it would be no diffi- 
cult matter to furniſh out a poetical code; which 
need not, however, exceed the Corpus Juris, or 
our own Viner's Abridgment, 1 


PoLIc RTT ES. 


BIALOGUE-F ng 


PoLICRITES. 


I muſt own I have as yet fondneſs enough for the 
poets, to prefer a quotation out of Homer or Eu- 
ripides dy way of amuſement to a ſtring of caſes ' 
cout of the Reports: and the Greek type, in my 
eyes, is at preſent more agreeable than the Gothic 
letter. But my judgment is not to be corrupted 
by my imagination. I do not want to be told that 
the poets can entertain or inſtruct in matters of 
antient ſtory; but what have theſe things to do 
with an Engliſh lawyer? You may as well inſiſt 
8 — my making collections of pictures, coins, or 
foſſils. = Ws 


 Evnomus. 


I ſhall ſcarce inſiſt upon your ſpending your in- 
come, and flinging away your time under a notion 
of improving your taſte. Not that I would have 
you imagine ſuch collections uſeleſs to any one, 
becauſe it might be improper to make them at his 
own expence. I ſhould be very ſorry that you 
ſhould be at the pains of hunting over all the re- 
cords in the Tower, and wear out your eyes in 
tranſcribing them. And yet, what collections are 
more valuable in our profeſſion ? In all theſe cares 
you mult avail yourſelf of the diligence of others; 
or ſpend your life in heaping up materials which. 
you can never be able to make ule of. | 


 POLLICREITES:; 


begin to ſee a little clearer the limits of your 
ſcheme : for as you do not make it abſolutely ne- 
3 cellary for me to collect the curioſities of my own 
country, you will probably diſpenſe with my 
5 AR IS as being 
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being acquainted with thoſe of others in perſon. 


1 was afraid I muſt have made the tour of Italy, 
ranſacked Herculaneum for antiquities, meaſured ! 
the Pyramids, or have been ſent on a pilgrimage !' 


to the Holy Land. 


EUNOMUs. 


No ;—it is not every body that, like Scriblerus, 
is to make © his own legs his compaſſes.” Vou 


mult be content to travel by deſcription, and wor- 
{ſhip the echo without expecting to hear the firſt 


report. What did your favourite Ulyſſes more 


by twenty years travel, than obſerve the a 5 
ce yooy 9p» ? The firſt may be done with ſome pro- 
fit, leſs time, and with leſs danger, by reading the 
accounts of others. Suppoſe that your own expe- 
rience would have made a deeper impreſſion on the 
mind : and that the accounts of others are often 
1-1perfet for want of previous qualifications in 
thoſe who make them; then it will follow, that 
perſons muſt be qualified to improve by travelling 
as well as any thing elſe. And that circumſtance 
alone 1s ſufficient to ſhew, that thoſe who would 
travel to any purpoſe muſt be diſengaged from em- 
ployments at home. Beſides, „men and man- 
ners” lay open to obſervation in one ſpot as well 
as another ; and no way of life, I think, can ſee 
more of them than your own, 


PoLICKRITES, 
You put me in mind of your own river, that 


reilects every flower that grows on its border : 
there is ſcarce a book in your ſtudy but J ſuppoſe 


you either have or will allude to in your diſcourſe. 


How comes it all this while, I have heard fo mn 
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of my admired Tully, (as you was pleaſed to call 
him) and of thoſe “ who fulmin'd over Greece, 
to uſe the words of a poet“, that I may ſhew you 
have made ſome progreſs in my converſion. 


EUNO Mus. 


98. 11. I thought the Orators, both of Greece 
and Rome, had long before this ſpoken for them- 
"2X ſelves; and I, by any recommendation of their 
gart, ſhould have been in the condition of Plutarch's 
Sophiſt, who after having made a tedious harangue 
in praiſe of Hercules, inſtead of being thanked for 
his pains, was aſked, who had ſaid any thing 
"2X againſt Hercules? The Orators of Greece and 
Rome are qualified as well as the poets to entertain 
in their turn: the poets, we are told, were their 
= fathers ; the likeneſs is ſtill viſible ; the latter often 
=X reſembling the language and turn of ſentiment of 
the poets, and they in their formed ſpeeches, exhi- 
biting ſome of the beſt examples of oratory. The 
i . of Homer, Virgil, and Milton, have an 
advantage, of which there is much reaſon to re- 
gret the loſs, in the remains of ancient orators. 
hey in many inſtances contain a complete debate; 
and the ſubject is diſcuſſed with all the acrimony 
and invective of a ſpirited reply. This example 
has been copied by the antient hiſtorians, who to 
introduce ſpecimens of their eloquence, have in- 
dulged a vein of fiction under the air of truth; and 
| compoſed ſpeeches for their heroes, ſuited to the 
occaſions and characters they ſuſtain. And who is 
there, though he knows them to be fictions, 
though in the ſevere eye of criticiſm they are ſo 
many violations of hiſtorical truth, that would be 
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deprived of thoſe excellent ſtrokes of eloquence, 


we meet with in Livy or Salluſt, Xenophon or 


Thucydides ? 


Orators have ſo near a connection with our pro. 
feſſion, that if your knowledge, as a lawyer, is to 
o any farther than your own breaſt, (and ſure, 


clients,) how can you hope to communicate it with 


_ ſtrength and perſpicuity, without ſome afliſtance | 
derived from that quarter? Perſuaſion is common: | 
ly the effect of art; and it is an art neceſſary to be ! 
_ cultivated by lawyers, becauſe their clients, always 
in oppoſition to each other, can never have the 


right and Juſtice of the caſe in favour of both. . 


 PoLtcRITEtS% 


I bope you would not compare a wrangle in ; | 
Weſtminſter-Hall, to a weighty debate in the 


Roman Senate? Or miſtake your own conſtitution 


ſo far, as to think that your orators at the bar are - 
to make law juſt as they pleaſe. They may, and 
I believe often do, give proofs of their eloquence, 


by ſpeeches of an hour long ; and a reply as long 
again. I could tell you of thoſe, who, in Shake. 
ſpear's phraſe*, © ſpeak an infinite deal of no- 
„ thing;” but from the little that I underſtand, 


the caſes and acts of parliament muſt at laſt ſpeak 


for themſelves. 


 Eunomvus. 


As clear, ſettled, principles of law, I agree with 
you authorities cited are never diſputed or diſputed 
in vain. But is their own authority always 10 


Merchant of Venice. 


ſettled; 
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ſettled; or their meaning ſo clear and determined, 


e 

ot as to admit of no altercation ? Is there no difficulty 
in connecting them together, in ſuch a manner as 
0- to adjuſt them to the complicated circumſtances of 
to the caſe in queſtion? Or when the law and the 
e, fact are aſcertained, is there no room upon ſome 
at occaſions to apply to the diſcretion and equity of 
th the Court? ED 5 5 
ce 1am a little ſurpriſed, however, to hear one 
n. that talks of the Conſtitution, entertain ſo mean a 
be notion of Weſtminſter-Hall. Have not Engliſh- 
ys men lives and property to defend as well as Ro- 


mans? And you muſt needs know they are as jealous 
of attacks on either. VPV 1 
| I will not go ſo far as to think their opinion 
worth an anſwer, who hold, that modern times 
are ſtrangers to, or rather will not bear Eloquence : 


in | becauſe I think they are ſufficiently refuted by fact. 
he And the notion is as deſtitute of ſound judgment, 
on as it is contrary to experience. Nor do I think the 
re RE notion of others is better founded, who maintain, 
nd that an Engliſh bar will not admit of Eloquence, 
ce; being of a nature extremely different from the 
ng courſe of judicature in Athens or Rome: from 


which as we are ſuppoſed to be acquainted with 
the only true models of eloquence ; ſo the circum- 

| ſtances of former times and different forms of 
policy are thought to exclude all others as much 
from the application of eloquence, as from a com- 
petition with the great orators of thoſe days. 

I am ſpeaking to one who knows from hiſtory 
and his own experience, that even here the fact is 
directly otherwiſe. But was 1 to borrow no argu- 
ment from experience, it would be enough to tay 
in general that Eloquence is the common child of 
freedom and of knowledge: that in any State, 
where the maturity of its lcaruing keeps pace 
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with the freedom of its conſtitution, men muſt 'Y 
have conſtant opportunities, and they will be able 


to make the belt uſe of opportunities to perſuade 
or refute; will find ample field for panegyric or 


ſatire ; will be able to raiſe or overcome occaſional | 
oppoſition. All which are no other than the vari. | 
ous modes and characters of eloquence conceived 
in the abſtract. Nor as to the particular applica- | 
tion of it to our profeſſion, ſhould I think thoſe | 
would have very firm ground to ſtand on, who | 
would argue, that in a conſtitution governed by 
law, particularly in the very courſe of expounding 
that law, or debating on it, there can be no room 
for the free uſe of genuine eloquence : ſuch as, ac- | 
cording to the true idea of it, may command the 


paſſions while it convinces the judgment; may 


bear down all oppolition, and carry every thing | 
in triumph before it. „ 

To explain myſelf, I will not ſcruple to ſay, an 
addreſs to a Jury is the field for eloquence; as an 


addreſs to the Court is for argument. And thus | 
(however they may accidentally intermix) the pro- 


vinces of ſtrict reaſoning and of eloquence, as to 
the preſent application of them, are as diſtin& ? 
from each other, as law and fact are. Nor yet 


would I ſcruple to allow, that in our books much 


fewer inſtances occur of Eloquence than of Logic, 
though I am contending, that the ſame Profeſſion 
is a {chool for both. The reaſon is, one is a dry 
independent art that borrows no afliſtance from 
occaſion, time, or place: the other is ſo much in- 
debted to all theſe, and above all, to the form of 
expreſiion and the manner of the ſpeaker, that the 
beſt account of it at ſecond-hand, compared to its 
original exertion and influence, is like a print co- 
pied from a painting of Titian's or Claude Lorrain's; 
which may be correct enough, perhaps, as 4 0 

1 1 - eſign 
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& | deſign, but muſt be ſtript of the peculiar excel- 
lence of the original, its warmth of colouring. 


e And thus it is, that though, for inſtance, the ele- 

T ments of Euclid, or ſome pieces of Ariſtotle's, are 

] FE the fame to us as they were to thoſe of his own 

times; the remains of Tully or Demoſthenes are 
not. 3 5 


With theſe allowances, I may venture to add, 
that ſome few ſpecimens in the State Trials may 
be looked upon as excellent inſtances in this Pro- 
feſſion, both of argument and of eloquence ; tho” 
WI confeſs for the latter, it is always better worth 
while to conſult the times, than any books what- 
a ron rs,” a | 

= When I ſpeak of the times, I am tempted in 
ſome meaſure to reſt my appeal to the preſent. For 
how can we reaſon better, than from what we are 
beſt acquainted with ? I have intimated, trial by 
Hury is the proper ſcene for eloquence : our ſub- 
ject therefore is confined to the Bar without going 
o high as the Bench. And, I think, in this view 
can remind you of the moſt diſtinguiſhed cha- 
Wracters of eloquence, that all occur at this moment 
n one ſingle field of action. OF which, if any par- 
ticular character ſhould be ſurpafſed in other quar- 
ers, yet I am ſure no other quarter can produce ſo 
wy together, and fo totally different from each 
Mere - e | 5 


n | EE 
Ihe firſt in order, is a ſpeaker of ſo uncommon 
mn flow of true natural humour, aſſiſted by great 
Experience and obſervation of the world, that none 
of WMꝛPut the object of it can refuſe to join in the laugh: 


F ſecond, always clear, ſenſible, fluent, and inſi- 
nuating: the next, a nervous and learned ſpeaker, 


)- P24 on occaſions a maſter of the moſt ſtrong and 
s; bcral irony: a fourth excelled by none for ſolid 


nowledge of his profeſſion, with a clear, ſtrong, 
F and 


1 
1 1 
1 . 4 


faintly drawn, yet I hope with ſome degree of like 


quence. Beſides, thoſe who have acquired em 
nence in this profeſſion, ſeldom confine themſely 


always made in the Senate, as well as the Hal 
ſhews the uſe of eloquence more than any thing! 


_ conſidered at large with reſpect to foreign mealur 


tion of a legiſlature, none are more proper to 


Turn to any period in your own hiſtory, (you ui 
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and manly ſtyle of expreſſion. Then comes ano. 
ther, of Whoſe peculiar excellencies, as a Hubli 
ſpeaker, if I was to give my own opinion, I ſhould Þ 
without a moment's heſitation, refer it to his fur: | 
priſing ſubtilty and imagination. DV 
After theſe, if after theſe, (who are the greatel | 
conſtellation of orators in our profeſſion, that 
adorn any one particular ſpot out of Weſtmin/ter-Hall) 
it was neceſſary to look out for a ſingle character, 
the moſt perfect in its kind; there is but one that! ; 
can remind you of ; who, as he unites in himſch, | 
many of theſe peculiarities, ſo the trial by jury, I. | 
much diſtinguiſhes even him beyond any other | 2 
erciſe of his abilities, as it does in this reſpect dif. 
tinguiſh him from all others; who is confeſſedh 
allowed to be with eaſe the greateſt i. prius lawye! 
of theſe days; if he was ever excelled, or even 
equalled j in any other. | 
The outlines of theſe few characters, thougll 


neſs, are ſuſſicient to ſhew our profeſſion has, = 
its own peculiar province, ſome pretenſions to eh 


to the duties of this alone. The figure they ha 


can ſuggeſt to recommend it. And though thetl 4 
inclination or their opportunities may not alway | 
lead to politics, I mean the care of this kingdouſ E 


its commerce or its allies ; yet ſure, under the Mi 


2 


8 


tend and adviſe the making of good and aſcii 
laws, on which the very being of a ſtate depen6if 
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ſcarce deny the uſe of hiſtory) you will ever il 
for I 
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i ſome illuſtrious perſons ſuſtaining the united cha- 
Facters of lawyers and ſtateſmen. . 8 


POLICKITES. 


6. 12. I am ſo far from denying the uſe of hif- 

Wory, Engliſh hiſtory I mean, that in my opinion, if 
*Þny thing has a direct and immediate connection with 
aw, it is this. I rather wonder, ſo little of this kind 

Pas been left us by perſons of this profeſſion. For 
ho can be ſuppoſed to be better acquainted with the 
Fonſtitution, than thoſe whole province it is to de- 
nd it in ſo many ſhapes; and who, from the na- 
re of their ſtation, are moſt converſant in re- 
Words, the pillars of hiſtory? who, from their ac-' 
uaintance with evidence, the manner of ſtating 
acts diſtinctly, and examining what is or is not 
robable, can better fill up the draught of hiſtory 
it is left us by one of the beſt judges of anti- 
e uity? © Nequid falſi dicere audeat, ncquid veri 

non audeat.*”—Perhaps it would be a flender 
Wommendation, where the track itſelf has been ſo 
ttle frequented in this Country, to ſay none have 
ade a nearer approach to fame, through this 
Wvcnuc, than thoſe who have ſtood foremoſt in our 
rofeſſion. I think I-need not explain my mean- 
g by mentioning the hiſtories of Henry the Se- 
enth, and the Civil war. That this track has not 
en more frequented by ſome of the ſame ſet of 
en, may be imputed to their want of leiſure; in 
dme meaſure to a delicacy perhaps, in declining 
d relate tranſactions, in which their own part, tho? 
ten conſiderable, was only ſhort. But in gene- 
al it is much to be lamented, that in this Country, 
mortality of reputation, which is one great ſpur 
d actions, and wiſely made perhaps 
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The laſt infirmity of noble minds, 


is after all left at the mercy of obſcure and private 
hiſtorians. We have few Xenophons and Cæſars; 
as few Bacons and Clarendons; few in any public 
capacity who have penned memorials of the times 
in which they lived; and deſcribed the ſcenes in 
which they acted themſelves. _ 


EU NO MUS. 


I with by your own example you may increaſe 
the number: your opinion of hiſtory, I ſee is al- 
ready ſtrong enough to excuſe my ſilence, as to its 
profit in your own profeſſion. Iwill only make 
an obſervation that occurs to me at preſent, with 
regard to ſome circumſtances that I think more 
particularly uſeful to this end. = 


PoOLICRITES: 


The only point in which at firſt hearing I have 
agreed with you throughout your argument, was 
ſo far from being intended to ſtop you in your ob- 
ſervations, that my curioſity and want of infor- 
mation in this particular will make me liſten with 
more pleaſure and attention. V 


E UNO MU s. 


§. 13. I only wiſh you may not repent of your 
encouragement. As the chief uſe of hiſtory is to 
teach by examples, I think the drawing characters 
ought to be well regarded by hiſtorians, as it is the 
cleareſt manner of exhibiting examples. There 


are but two methods of doing this: either they 
| introduce 
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introduce the perſon into their hiſtory by drawing 
his character previous to the relation of the events 
that form it; or they kill him firſt, and then, af 
ter the manner of the Zgyptians, ſcrutinize his 
conduct. The uſe of drawing characters is con- 
ſined only to the principal agents: ſubordinate in- 


gruments are not of ſufficient importance to merit 
ſuch care of the writer or attention of the reader. 


In both caſes you will eaſily allow there is this 


juſtice due to the perſon from the hiſtorian © in 


« drawing the character correſponding to his ac- 
ce tions,” that is, ſuch as his actions taken toge- 


cher may warrant. In the language of our profeſ- 


ſion, the character is to be conſidered as a verdict 
founded on the ſeveral actions related by the hiſto- 
rian, all of which are to be admitted in evidence. 
And the readeris to judge, whether the hiſtorian has 
given a true character, upon a ſuppoſition that all 
the evidence the hiſtorian had, 1s laid before the 
reader ; for he can decide whether the character is 
drawn agreeable to that evidence. ' 
But in the firſt caſe, writers often, in treating 
of their own times, give characters from their own 
perſonal knowledge ; and confequently, they may 
have evidence which is not laid before the reader, 
ſince the general character may have been formed 
by his cotemporaries on ſeveral actions, which 
make no part of the hiſtory ; it may fairly be the 
reſult of private acquaintance in private life. In 
ſuch eaſes it is no impeachment of the juſtice of 
the hiſtorian, if the actions related do not come ug 
to the character aſſigned the agent: it is ſufficient 
in the main, that they do not contradict it. The 
character in theſe inſtances, is previouſly inſerted 
as an explanation of the ſubſequent actions: and 
they teach us to examine the judgment of the hiſ- 
torian in the account af thoſe actions; ſince by 
| N being 
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being previouſly made acquainted with the charac- 
ter, we ſhall know whether the motives aſligned as 
the cauſes of particular actions are juſt, by their 
correſponding with the general character. This 
method, you know, is common with Lord Claren- 
don, Burnet, and Swift. 

14. Among other modes of ſearching hil- 
tory, the ſtudy of comparative hiſtory ſeems of 
great ſervice. Our knowledge in general, is not 
10 much increaſed by an acceſſion of new ideas, as 
by comparing the relations of thoſe ideas we al- 
ready have. In the fame manner the knowledge 
of the Conſtitution is advanced by comparative 
hiſtory : that is, by comparing ſimilar events in the 
courſe of hiſtory ; and by comparing the different 
accounts of the ſame event by different hiſtorians, 
The latter tends to eſtabliſh facts, as the other does 
to apply them. It is little more than idle curio- 
ſity, to treaſure up facts without applying them; 
but it would be dangerous to apply them to other 
caſes before their own credit 1s ſufficiently eſtab- 
1 * 

I think there can hardly be any doubt 
that > hillory is of great uſe in ſtudying the law of na- 
tions : indeed hardly any point can ariſe in the law 
of nations, but what may be proved or illuſtrated 
from thence. And the reaſon is plain. The cul. 
tom, uſage, and practice of different nations have, 
in many points that are indifferent in themſelves, 
and not of natural obligation, been conſidered as 
the law of nations: and it is the buſineſs of the 
hiſtorian to record this practice and uſage, as far 
as it is connected with his proper ſubject. But when 
the law of nations is conſidered 8 as the law of 
nature applied to ſocieties, and ſo extends the obli- 
gations from nation to nation, which arife by na- 


ture between man and man; the uſe of hiſtory is 
leſs 
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leſs abſolute; and the examples it gives are to be 


conſidered not as proofs, but illuſtrations only. 


The reaſon is likewiſe plain: becauſe in this caſe it 


is the buſineſs of hiſtory, „to find the fact and 
e not the law.” The eternal difference between 


= virtue and vice, will render the quality of an ac- 
tion under given circumſtances, preciſely the ſame 


in all ages. And therefore the number of exam- 
ples in hiſtory to any one point, will not creat 
law in this reſpect, as it does in the other. And 
this difference muſt ever be attended to, or hiſtory 
will miſlead reaſon by falſe colours. 

There is a natural connection between law and 
* f:! would almoſt venture to place them 


among Mr. Locke's inſeparable ideas. The latter 
undoubtedly Bead riſe to the former, conſidered 


as poſitive inſtitution: for there are few things a 
legiſlature can foreſee before they happen; and the 
latter ſcarce ever do happen, but the mind, in its 
ſurvey of them, calls in the afliſtance of the for- 
mer, (the former I now mean in a more extended 
ſenſe) by enquiring whether what has been done, 
is agreeable to the natural notions of reaſon, or 


the deductions of reaſon applied by poſitive laws to 


theconvenience of ſoc iety. 
There muſt be the ſame connection between 


law and hiſtory,” that there is between law and 


fact: for whether we hear of the facts or read of 
them in hiſtory, can make no difference; we judge 

of them by the ſame rule in either caſe. The hiſ- 
torian indeed has it in his power to help us to form 
this judgment : and you welt know this has been 
laid down as a rule for writing hiſtory; and the 


beſt writers (who in reality in all arts furniſh the 
rules) have complied with it. It 33 this that diſtin- 
guiſhes Livy, for inſtance, from the“ Annales 


K a che early form of biſtory, which 
you 
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you may imagine was as dry as a pariſh inter, 
or at beſt on a level with a Gazette. 

§. 16. But to apply this reaſoning more parti. 
cularly to our ſubject: the connection between 
the law of England and the hiſtory of England, 
is founded on their reciprocal uſes to each other. 
And the uſe of hiſtory to law, is evident 1 in 1 theſe 
particulars among others. 

1. In giving the proper echt to written evi- 
dence, by enabling us to conſider the times of 
which it bears witneſs. Written evidence is of 


the higheſt uſe in matters of the greateſt conſe- 


ed whether public or private in their nature; 
in queſtions. of antient right, preſcriptions, and 
the like, And: the written exhibits, produced 
either on the ſame ſide as parole evidence, or op- 
poſed: to parole evidence, can never have their true 
force coniputed, without conſidering, beſides many 
internal circumſtances, (as their nature, how pre- 
ferved, in whoſe cuſtody, &c.) the ſtate of public 
affairs at the time they bear date: and likewiſe in 
many caſes, the interyening hiſtory to the riſe of 
the queſtion; becauſe the temper of the kingdom, 
the prevailing notions (as I ſhall have occaſion to 
obſerve) often temporary and unconſtitutional ; 

the peace or diſorder of the times ; compared to- 


- gether as the ſubject. requires, Will beſt account for 


many things of this kind. And, this comment of 


hiſtory on old inſtruments and exhibits, ſerves tlie 


ſame purpoſe as croſs examination does on the teſ- 
timony of living witneſſes; it ſifts the truth, and 
ſeparates the droſs from Eb 

2. An infinite number of queſtions receive the 


27 light they are capable of from the reflection 


iſtory ; in a different view, I mean, than that 
dy mentioned, of controuling written evi- 


dence: In caſes of private property, 2s tythes, 


cuſtoms 


1 
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cuſtoms of places, manorial rights, &c. in theſe 


and many other particulars, it is neceſſary to know 
the original of the matter in queſtion, what the 


preſent ſtate of things ſucceeded, and what has 


been its progreſs. Hiſtory too in this caſe will not 
only explain ſubſequent laws, but will ſupply the 

2. Hiſtory, well attended to, will furniſh uſeful 
obſervations, and a kind of criticiſm on law books 


themſelves, with regard to their doctine. For 
our reaſoning in this reſpect may ſometimes be ex- 
tremely fallacious; and miſtakes may be of the 


worſt conſequence. We take a Report Book in 
hand, ſuppoſe; the caſe we canſult is extremely 
clear perhaps, and conſiſtent with itſelf; but the 
qoctrine ſtartles us as remarkable. We therefore 
look into a cotemporary report: here too, ſuppoſe, 
we find the ſame doctrine grounded on the ſame. 
circumſtances of the caſe: and the credit of each 
report is conſirmed by its conſiſtency with the 
ther. But if the credit of the doctrine itſelf is 
in queſtion; we muſt look into the times; confi. 
der who were the Judges, inquire into their cha- 


racter, in particular, from hiſtory, where hiſtory 


has been at all particular on the ſubject: and ſee 
whether it was a time, when © the little ſinger of 


the law was heavier than the loins of the prero- 


« oative;?” or whether the ſervility of the times 


was ſuch, that the caſe was inverted in favour of 
the preregati ve , 
The times, I fay, will explain law as well as 
facts. It is in this view only, and with the com- 
ment of hiſtory, that we underſtand the doctrine 
(for inſtance) laid down by a Chief Juſtice in ſup- 
port of a diſpenſing power, © that the laws of 
„England are the King's Jaws—that it is his pre- 
rogative to diipcnſe with them on all urgent oc- 

i | | os EE... caitons, 


30 EUNOMU 8, 


ce caſions, of which he is the ſole judge—and that 
this right is not to be taken from him.” The 
Chief Juſtice, however, argued logically, though 
- not legally : allow him his principle, (and in ſup- 

ort of that principle, a power of putting any 
ſenſe he pleaſes on his aſſertion) that the laws 
« are the king's laws,” and his concluſion will 
foll$s, and to much greater extent than perhaps 
he intended. His principle would ſoon aboliſh a 
Parliament: for to what purpoſ$ in any caſe what- 
ever, is the concurrence of both Houſes neceſſary 
to make laws, which it is the King's inſeparable 
prerogative to break through? 

Or can there be a more deteſtable proſtitution of 
that awful character, than to be of opinion (as 
there were it ſeems ſome of opinion in 10 Rich. 
II.) that it is treaſon in a Parliament to proceed on 
any buſineſs in an order contrary to what the King 
may appoint? No wonder the ſame men, at the 
ſame time, maintained it was treaſon in a Parlia- 
ment to impeach a Judge for his offences : no won- 
der too, that the Parliament afterwards refuted 
this opinion by impeaching thoſe very Judges, and 
ſacriſicing them for their corruption. 

One is rather more ſhocked at theſe e 
when they apparently affect life, than when they 
only aim at the invaſion of property. What can 
we fay, to find it held in conſtruction of an act, 
“requiring two witneſſes for treaſon,” that one 
witneſs of his own knowledge, and another by 
hearing from him, though at the third or fourth 
hand made two witneſſes or accuſers within the 
act. And yet this, every man (ſays a very honeſt 
and learned Judge) * who will do ſo much pen- 
% ance as to read over the ſtate trials during the 
„ reigns of ps Elizabeth, and King l 
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« will find to have been the doQrines and Prac- 


c tiſe of the times.” 
The truth is, the making Judges the mere tools 


of the crown; and ſetting one judge to tamper 


with all the reſt, to know his opinion before-hand, 


and ſometimes to direct it, has been in diſtant 
times too much practiſed to ama any unconſtitu- 
tional opinion at all, unexpected from thoſe few 
men who were not ſecured by good principles f 
their own. For while there were any Judges who 
wanted liberal education or principles, and Judges 


| were entirely dependent on the crown, and the 
crown itſelf was on the, heads of deſpotic or miſ- 
guided princes, bad men, when placed on the 


Bench, muſt have been more liable to temptation ; 
and the Conſtitution, ever in ſome degree at their 
mercy, more liable to a wreck, than when their 
ſeat, to the immortal honour of our preſent Sove- 


reign, became fixed for life; and the crown, as 


it now is and has long been, above thoſe mean 
and dangerous practices of corrupting the foun- 


tains of law, merely to gre the moſt odious co- 
lours to temporary oppoſi 


tion. 

T1 know not how I have fallen into a digreſſion « 
hiſtory, when I intended only to ſhew the connec- 
tion law has with hiſtory : I will only further ob- 
ſerve, that you may find too in the courſe of hif- 


_ tory, that the times will account for the particu- 
larity of laws themſelves, as well as opinions on 
laws. It is equally true of all times, perhaps, what 


Chief Juſtice Vaughan ſaid of the æra of acknow- 
ledging the King's ſupremacy—“ that laws were 
then made, which in the circumſtances of ano- 
ther time, would not have been made.” It is 
in a manner the genius of politive laws, to be 
called forth by e events; and it ist from 

hence 


32 „„ 


hence they principally differ from the laws of na- 
ture, which are univerſal and immutable. 


PoL1CRITES, 


your digreflion, than I have your apology. But I 
would not have you imagine what you call pro- 
lixity in this reſpect, will excuſe an omiſſion in 


to hiſtory. 
E UNOMU 8, 


Very ample returns indeed, if from hence hiſ- 
tory borrows its beſt materials, as you rightly ob- 
ſerved by calling records, the pillars of hiſtory. 
And who can doubt but from this quarter, in the 
moſt extended view, the greateſt events are to be 


nature, and are the genuine, though ſecret cauſes 
of things that make more noiſe indeed in the 
| world, and take up more room in hiſtory. Victo- 
ies and triumphs, it is true, make a deeper im- 


preſſion on common minds; but their laurels fade 


wars ariſing from them or producing tkem, deſerve 
to be remembered, unleſs entered on in defence 
of our rights. Mere ambition tramples on ſecurity 
as well as ; juſtice. Turns of policy are to be refer- 
red to the ſame ſtandard. And it is amazing from 
what ſecmingly inconſiderable cauſes (in queſtions 
of civil right) ) ſome of the molt extenſive as 
of 


You have more reaſon to expect my thanks for 


another. You have, according to your own divi- 
ſion, handled only one part of the queſtion : I ex- 
pect now to hear what is the return made by law 


looked for? Such as are moſt remarkable in their 


almoſt as ſoon as gathered. Treaties and alliances 
(which, however, as contracts, are objects of law) 
are connected with Wars; but neither treaties, nor 
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of policy have either been produced or promoted; 
that have been at length like rivers falling into the 
ocean, though their fource was at a great diſtance, 
and ſo minute as to be ſcarce diſcernible. I need 
not remind you of the cafe of ſhip- money; or the 
foundation that was laid for the diſpenſing power 
in the trial of a private recuſant; and the viſible 
eſſect that had in the reviyal of popery ; till in the 
end it produced the Revolution. All theſe caſes 
ſhew, how much, as I before hinted, it lays in 
their power to preſerve the Conſtitution, whom 
the Conſtitution has made the guardians of its 
laws. 5 . „„ | 
But I have bcen too long in theſe obſervations, 
conlidering I have as juſt a claim on your attention 
in other reſpects. Our Profeſſion, though princi- 
pally that of the common law, (and I hope you 
will always conſider it as fuch) is not however 
averſe to the ſtudy of other laws, to which, under 
the denomination of the common law, that is, (in 
my preſent meaning) the laws of England, it here 
ſtands oppoſed. _ „ N = 

§. 17. The law of Nature not only ſhould be 
ſtudied as the ground of the great and fundamental 
_ laws in all ſocieties, but, becauſe the “ ſtate of 
Nature“ itſelf does {till ſubſiſt in many reſpects, 
notwithſtanding the intervention of ſociety. _ 
I. It is plain different ſtates with reſpect to each 
other, are ſtill in the ſame condition that different 
men were in before any ſociety was formed; that 
is, naturally equal and independent. That natural 
freedom ſubſiſts in all caſes, where it is not abridged 
by a mutual and voluntary treaty. Nay, even a 
violation of treaties, as well as an invaſion of na- 
tural rights, muſt be avenged by natural means, 
No other ſtate has a right to determine their diffe- 
rences upon an appeal; and if any ſtate intęrpoſes 
1 N without 
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without mutual conſent, it juſtly riſques the en- 

mity of the one, by adopting the cauſe of the 

other. 
2. But even in any particular ſociety ( governed, | 


if you will, by as excellent laws as our own) the 


ſtate of nature muſt in ſome reſpect ſubſiſt between 
the members. It muſt ſubſiſt in thoſe very few 
caſes, where the laws of the community cannot be 
appealed to. And hence it is, that all govern- 
ments have allowed of ſelt-detence in thoſe caſes, 
where the laws made for their preſervation, cannot 
be appealed to till it is too late. 

This right of ſelf-defence in caſes of extreme 
neceſſity, "that remains in any one man after the 
exiſtence of ſociety, has, you know, been applied 


(as it may a fortiori be applied) to the right of the 


whole body of men in a ſociety, to defend them- 


ſelves againſt ſuch tyranny of its head, as neceſſarily 


and directly in its own nature Jubverts the Conſii- 
tion. 

It is on this principle Mr. Locke ſo nobly vindi- 
cated the Revolution from the cleareſt dictates of 
natural reaſon. His treatiſe is one of the moſt 
ſolid pieces of reaſoning, and at the ſame time the 
moſt artful vindication of the public meaſures at 
that time. It is like thoſe mathematical lines 
which come infinitely near a curve without ever 


touching it. You lee in every ſtep a defence of the 


Revolution, though the Revolution is not ſo much 
as named. It was his buſineſs to reaſon only from 
priniciples: the particular caſe he knew would 
app! y ſo cloſe to thoſe principles, that the paſſions 
mig ht be taken unawares, while they were aſleep : 


whereas, had he conſtantly kept the event in view, 


and reaſoned upwards from th event to its cauſe, 
ſo many little views of party or intereſt, would, in 
his time, have mixed themſelves in many readers | 
enquiries, 
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enquiries, that reaſon might in the end have 
been ſilenced, and the paſſions have gotten the 
better. 3 F | 
The oppoſers of his doctrine, the advocates for 
hereditary, indefeaſible right to the Crown, muſt 
clearly exclude the notion of a truſt in him that 
wears it: a truſt ſo high in its nature, and ever fo 
ſtrongly recogniſed in the oath of every one that 
wears it. Theſe gentlemen muſt, I ſay, exclude 
this truſt, and conſider a right to the Crown, like 
any other ſpecies of mere deſcendible property. 
And then, to be ſure, they argue well, though on 
the ſame narrow rules of law, as they would about 
the title © of a pig-{tye or a lay-itall,” to uſe the 
evpreſſion of a great advocate for civil liberty: an 
abſurdity not leſs than what Addiſon exhibits in an 
imaginary drama, of ſome young lawyers at a cof- 
| fee-houſe, ſettling the ſucceſſion to the French 
monarchy by their own ſtatute law. | 
z. But there are things likewiſe, as well as per- 
| ſons, that ſtill remain in a ſtate of nature: not 
being ſubject to thoſe rules of property that civil 
ſtates have eſtabliſhed as to other things. Such is 
the ocean and the fiſh in it—the water of a river— 
birds of an untame nature—the right of enjoying 
the common light and air: the right of enjoying 
theſe is from nature, though the protection of that 
right is from ſoctety ; and hence, in many caſes, 
remedics are given by our law, for obſtructing the 
one and corrupting the other. ; 
4. Nay, there are ſome regular aſſemblages of 
men, under the appearance indeed of ſociety, that 
either with reſpect to the reſt of mankind, or with 
regard to the individuals that compoſe them, may 
be {till deemed in a ſtate of natare; little more 
than mere occupants of the ſpot they inhabit ;\and 
ſcarce united by any civil ties, laws, or contract. 
1 e Many 
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Many writers rank the Piratic ſtates of Barbary in 
the firſt claſs; as Mr. Locke does all abſolute mo- 
narchies in the latter. His argument, if I remem- 
ber right, is, that it is the buſineſs of ſociety to 
appoint ſome common rule, which may be appealed 
to in every man's caſe; that no man may be a 
Judge in his own, as he muſt be in a ſtate of nature. 
And therefore, in any government, if the will of 
a prince is fo abſolute as to admit of no appeal, all 
his ſubjects are ſtill in a ſtate of nature; with this 
difference, that the Prince, inſtead of judging (and 
perhaps judging corruptly) in a cafe really his own, 
may make every cafe his own ; and decide, with- 
out Jaw or appeal, the caſe of every perſon in his 
dominions. And with this further difference, that 
a perſon 1n a ſtate of nature, indeed, is expoſed to 
the arbitrary power of all he meets with; but in a 
deſpotic government, he is expoſed to the arbi- 
trary power of a ſingle perſon, who has an abſolute 
command of many thouſand men to enforce obedi- 
ence to his will. Think of this, and bleſs yourſelf; 
ou are born neither a Ruſs nor a Turk. 235» 

§. 18. The civil and canon laws are not to be 
forgotten, as part of our ſcheme : and both theſe, 
as in many caſes they furniſh the grounds of pro- 
cecding in the temporal courts, in many inſtances 
are ſtill uſed; and the juriſdiction of courts pro- 
ceeding by their rules, often devolve upon” the 
common law Judges, are evidently connected with 
the ſtudy of our law. | FR 


PoLIORIT ES. 


I give very little credit to general aſſertions; and, 
ſo be pleaſed to Be a little trouble to explain your- 
ſelf, as you are ſure to give me a great deal if you 

do it with ſucceſs. C 
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| You will very eaſily underſtand the neceſſity of 
regarding each mM TT 
And firſt as to the Civil Law. Many of our 
antient writers, it is well known, often adopt the 
terms and reaſoning of the Civil Law. I grant, 
for this reaſon they ought to be ſtudied with cau- 
tion; and to do this, you muſt know, when and 
from whence they borrow their notions. I agree 
with a learned Judge, it was no wonder that 
% Bracton, (for inſtance) who was à Doctor of 
e both laws before he came to our bench, having 
e no tolerable ſyſtem of the Engliſh law, then in 
<« its infant ſtate, ſhould adopt what he found in 
« the Books of the Civil and Canon Law.” - But 
one cannot conſider with patience, the attempts of 
Cowell in a more enlightened age, to form a nar- 
row ſyſtem of the law of England in exact confor- 
mity to the Roman Inſtitute : or that he ſhould 
be countenanced, nay, encouraged in this attempt 
by the raghing-Frinee. hun Rs 
It was no uncommon thing we are told, for that 
King, to prefer the Civil to the Common Law; 
though in a ſpeech in Parliament, he as extrava- 
gantly retracted his preference, by ſaying, if he 
„ was to chuſea law for this kingdom, he would 
prefer the National Law, to the very law of 
* God.” And yet in the very. ſame ſpeech, 

within a few lines, he wiſhed for the “' ſettlin 
* and amendment of that very law :” though 
every body knows, he afterwards rejected the beſt 
opportunity, that may ever occur, in a propoſal 
ot Lord Bacon, in conjunction with the greateſt 

lawyers of that time. 1 
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The Civil Law, however, in due ſubordination, 
deſerves on many accounts to be ſtudied by the 
Profeſſors of our own. „„ 

The Law of England often borrows the rules of 
the Civil Law, in the conſtruction of wills and 
truſts : the latter was the offspring of the Civil 
Law, and both are treated by it with great pre- 
cifion and exactneſs. Our Law too has, perhaps, 
borrowed, at leaſt agrees with the Civil Law in, 
many other particulars. | | 

In theſe, which will 


occur to any one turning 
over a ſyſtem of the Civil Law, and competently 
read in our own, a pleaſing analogy will be eaſily 
obſerved, The compariſon, however, may (as it 
has been ſomewhere expreſſed) be more often like 
a globe and a plane, that touch only in one point, 
than like two planes which have an entire coinci. 
dence. 7 5 5 

The difference of the two ſyſtems in ſimilar ob- 
jects, will not, perhaps, be leſs pleaſing to an 
Enghſhman, or leſs inſtructive, than their agree- 
ment in ſome particulars. ' And how widely do we 
differ in laws of proximity; privileges of women; 
rules of evidence; rights of prerogative; atteſta- 
tions of wills, and inſtitutions of heirs under them! 
and happy for us almoſt entirely in criminal pro- 
ceedings, as well as in the puniſhment of crimes, 
and very often the ideas of crimes themſelves ? 

I need not, after theſe weighty diſtinctions, 
mention {ome lighter ſhades, ak -28 the revoca- 
tion of gifts for ingratitude; or in the donatio 
propter nuptias, where the match was broke oft, 
with the extraordinary refinement of allowing the 
lady to retain half her portion as the price of 1 
kiſs. cc 
6. 19. You will think it leſs ſurpriſing, that our 
law-ſhould have a mixture of the Canon rouge 
| than 
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than the Civil Law; as the Popes, you know, had 
a much longer and in one ſenſe a more abſolute 
dominion here than the Ga rhe and though 
while Britain was under the Roman government, 
it would not bealtogether a ſtranger to the Roman 
Law, yet the Saxon invaſion ſeems in a great mea- 
ſure to have ſwept it away. It was a mere acci- 
dental diſcovery of part of it, that gave the whole 
any footing in the weſt of Europe: and the times 
in which this diſcovery was made, when many 
ſtates were far advanced in their legal policy, will 
eaſily account for its inconſiderable progrels. | 
Indeed, whatever reception it has met with in 
England, was the effect of filent conformity, not 
of legiſlative interpoſition; neither the Civil nor 
Canon Law, could have any real weight here, 
without a parliamentary ſanction. Any attempts 
of this kind were unlikely to be made in favour of 
the firſt; they were made, but ſometimes they 
were reliſted with vigour as to the latter. Witneſs 
the memorable unanimity of the peers at Merton, 
in refuſing to legitimate children born before mar- 
Triage; as the Canoniſts would have had them. 

We have, however, many points of antiquity, 
as well as daily practice, from the Canon Law. 
The primitive inſtitution of our terms, the cuſtom 

of not going on with the buſineſs of the term in 
the afternoon, the ſingular conceit of prohibiting 
Jurors, meat, drink, or candle-light, till they are 
agreed in their verdict; Sir Henry Spelman will 
tell you, are all either the text, or by way of gloſs 
on the , 8 

Many rules concerning the church, as to advow- 
ſons, patronage, rights of preſentation; others 

with regard to matrimony, privilege of clergy; 
and concerning teſtaments, are derived from the 
ſame ſource. Inſtances enough might ſoon be pro- 
5 V duced 
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duced to juſtify Chief Juſtice Vaughan, in ſaying, 
ec that though the knowledge of the Canon Law 
e be not an adequate ſubject to an Engliſh lawyer, 
« yet it is a ſubject in common.” 

I will not ſtop to inſinuate the uſe of other laws, 
and of foreign writers, in many queſtions, that 
are agitated in our courts of a very liberal nature; 
ſuch as the privileges of ambaſſadors, mercantile 
queſtions, nice points about the force of our laws 
in conquered countries; or the validity of our 
own laws, when they interfere with thoſe of other 
ſtates. Theſe might be curious, but would be too 
minute particulars, to interrupt an account of 
other ſyſtems, that have in courſe of time, been 
deeply interwoven in our ]. 

After what has been ſaid, the law of nature and 
the law of nations, I think, may be juſtly recom- 
mended as neceſlary to be ſtudied: they being in 
effect only ſo many applications of morality to a 
new ſet of objects. The Civil and the Canon Laws 
you will allow me to recommend, though on nar- 
rower grounds: they are not, it is true, like the 
Law of Nature, the common anceſtor of all thoſe 
independent inaxims of juſtice, that are the foun- 
dations of all pofitive Laws; they are, however, 
undoubtedly the parents of many particular 
maxims in our law, and diſcover a relation by the 
ſimilitude of features. = 

G. 20. The ſame ſimilitade of features, and the 
ſame relation have been diſcovered between many, 

arts of our own and the old Feudal Law. An 
Engliſh Lawyer, if he would attain the true per— 
fection of his art, has, like the painter, his Lom- 
bard and Italian ſchools : our municipal ſyſtem in 
its progreſs, has copicd the great drauvghts in them 
both. I have already mentioned 1nitances. enough 
in the one, and will juſt obſerve from memory, 
= ſome 


productions. 
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ſome particulars in which it has copied the other. 
The Laws of Deſcent ſtill prevailing ; and the 
whole doctrine of Tenures, now in a great mea- 
ſure aboliſhed, are all grafted on this ſtock. Theſe 
are points, to which 1 can call you ſo many learned 


and unexceptionable witneſſes, among our legal 


antiquarians, that I will neither labour to prove nor 

explain u r cle nf „ 
&. 21. I cannot pretend to ſay our Law has ex- 

preſly copied from any other poſitive ſyſtems, than 


what I have mentioned: though it may, and does 
in ſome inſtances, reſemble the particular conſti- 


tutions of others. But conſider in the courſe of 
hiſtory, the variety of invaſions this iſland has ſuſ- 
tained, moſt of them in their turns productive of 
Laws; conſider, in a happier view, the mixed 
body of the Engliſh legiſlature ; men various in 
their talents, their education, their purſuits and 


connections; many of them improved by an ex- 


perience and knowledge of other countries; conſi- 
der all this, and it will be no wonder that the law 


ue live under is as compound as the atmoſphere in 


which we breathe: that the political maxims of 
other ſtates are adopted and made to conform to the 
genius of this: and by a kind of legiſlative com- 
merce, the defects of our natural growth (if ſuch 
occur) are improved by the importation of foreign 
Thus, Policrites, have I ſufficiently inſiſted on 
the connection the ſtudy of the law has with other 
tciences; whether I have made it out to your ſa- 
tisfaction, you are the beſt judge. N 


Porters, 
The only doubt I have now remaining, is, in 


what manner the practice is to come near the 


theory? Let me hear you a little on this head. 
Ds Nous. 
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$- 22. I know not whether you mean to crows 
my labours with a compliment or a reflection : 
either to do me the injuſtice to ſuppoſe that I was, 
from the falſe light of vanity, delineating my own 
attainments, or thatl ſhould have the preſumption 
to lay down rules for acquiring what will own to 

ou I never expect to attain. In both reſpects, my 

friend, you have miſtaken the drift of my argu- 
ment. It is caſy to conceive and propoſe much 
more than it is poſſible to eſfect: and in that light, 
the conqueſt of all thoſe ſciences, conſiſtent with 
your own, may, perhaps, be deemed. I was de- 
fired only to explain this connection; I did it to 
vindicate the law from an illiberal notion, under 
which too many have repreſented it; and to ſhew 
that it is a ſcience not oniy connected with others, 
but in ſome meaſure including them all. 

If Tully, who was himſelf the model of eloquence 
to his own and all ſucceeding times, could form an 
idea of a higher perfection thin he could reach: 1 
hope I ſhall be excuſed in adding, one may con- 
cei ve more excellencies than any one lawyer ever 
poſſeſſed? though perhaps it ought to be the ut moſt 
of one's wiſn to be able to imitate the example; 
before us; more may not be granted to man. But the 
model of perfection here, like the Helen of Zeuxis, 
is to be formed in the mind by an imaginary aſſem- 
blage of the greateſt peculiarities of different per- 
ſons ; and ſo may conſtitute a happy union, which 
can no more become viſible than Plato's virtue. 

io encourage you, Policrites, I need only add, 
Induitry muſt be your fecret : it is at leaſt as neceſ- 
ſary in this Profciſion as in any other. You muſt 
contrive to live longer than others in leſs time; 

| and 
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and muſt date life by the application of time, ra- 
ther than the number of years that barely mark its 


duration: which may be done by leſs vigilance 
than the © /ex horas ſomno of your maſter Coke. 


It has been a prevailing notion in all ages, that a 


lawyer muſt riſe early. The Gnavus mane forum 
and Ad galli cantum—of our friend Horace, will be 
good ſtanding leſſons: and I don't know why 
Homer may not ſpeak to a © Counſellor at Law,” 
(as well as a ſtateſman) when he ſays | | 


Ov ven v1 20 PeryOdeoy „Ard. 
POLICKITES. 


§. 23. But after all, the Law, independent of 
other auxiliary arts, is itſelf of ſuch vaſt: extent, 
that it is difficult to know how one perſon may 
be maſter of the ſeveral branches of it. It was this 
view that raiſed in me thoſe haſty reflections that 
you checked in the firſt origin; and by a very fair 
induction have proved to be inconſiſtent with that 
zcal I endeavoured to ſhew for my Profeſſion. 1 
could now wiſh you would cate me of a burthen 
I {till have on my ſpirits, by pointing out in ſome 
degree, the connection that the ſeveral branches of 
the Law have one with another. On 
But I ſee you have ſome company at the other 
end of the garden, who are coming this way. All 
that I can expect now is your promiſe to entertain 
me upon this ſubject another time. e 


UNO Mus. 


You may depend upon it, I ſhall readily do all 


that lavs in my power ; and you ſhall be welcome 


to my beſt endeavours the next time you come. 
_ FEUNOMUS. 
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Sunt Jura, ſunt formulæ de omvibus rebus conſtitutz, ac : quis aut 
in genere Injuriæ aut ratione actionis errare poſſit : expreſſz 
ſunt enim ex uniuſcujuſque damno, dolore, incommodo, cala- 
mitate, injuria publice a Prætore Formulæ, ad _ privata 


lis accommodatur. 


Cic. pro. Q. Rosc. F. 8, 
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9. 1. ABOUT a week after the former vifit, 
Policrites determined to put his friend in mind of 
the promiſe he then made him, of continuing the 
ſubject of their former converſation. 
Accordingly he ſet out early in the morning, and 
found Eunomus enjoying the ſerenity of the ſea- 
ſon, under the ſhade of an aged oak, in a field 
not far from the houſe. I hope (ſaid he to Euno- 
mus) you will not think I intend to be leſs atten- 
tive to your diſcourſe, though on a dry ſubject, 
when J propoſe that you ſhould begin it where 
you are. What converſation can be more agreea- 
ble than that tranſcribed from the Tuſculan re- 
treat? Or do you think theſe fields are more 
averſe to Law, than the Olive grove of Academe” 
was to Philoſophy? 7? 1 3 
Not to canvaſs the reality of the charming con- 
verſations laid in thoſe places (replied Eunomus, 
with ſome rapture) you ſurely do not forget, that 
the exiſtence of thoſe Athenian ſhades you men- 
tion, were thought, even by a friend of Plato's, 
to have been chiefly in Plato's writings. ' And I 
cannot help thinking, that many of thoſe haunts 
of philoſophers and poets we read of, if not alto- 
3 Fo „„ ology, geber 
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ether created, are chiefly immortalized by deſcrip 
tion. Undoubtedly it is in the power of fancy to 
make the reflection often more agreeable, than the] 
real images themſelves : either by ſeparating cer. 
tain circumitances, which may deforin the things 
themſelves; or by combining in the imagination 
what Nature has kept diſtinct. But, 1 know not 
how, the few Moderns who have printed conver. 
fations, have generally been ſo far of your opi- 
nion, as to lay the ſcene of them out of doors; 
either, we are told, they were held in a garden, 
in an evening's Walk, or under a rock by the 1 
tide, W hether all this is done by way of improv: 
ing upon the Antients; or whether writers of this 


cait, think by ſuch plaſtic ſcenery to work upon 


the minds of their readers, and to pre-engage the 'Y 


affections on their fide, by transfuſing a calm of 


mind, moſt proper for their diſquiſitions, I wil FA 


not determine: but that method will not be ſo 
proper for us. The aſſiſtance of books will be ſo 
neceliary to perform in any degree, what you aſked 
of me, that without any inſinuation of your be. 
ing likely to liſten to the bleating of yoader ſhcep, 
rather than to me; or keeping your eye fixed on 
the corn, ſome time after I have done talking of 
troſpatles : Without any ſuſpicions (I fay) of thi 

Kind, it will Be more adyitcable for us to adjourn 
to the "Ti 1 

. Which Policrites readily agreed to, when 
Frnemus had promiſed ny that to avoid the in. 
er they met with laſt time, he would not 
be at home to- any one. 

9. 2. When they had retired within doors, and 
were ſfeited, Polcrites began, by obſerving, that 
whatever voncaion in Theory might ſubſiſt, tho 
he nnch doubted, whether there was any connec. 


tion between the icvcral branches of our Law, as 
| they 


of Lawyers, he was amazed to think, how they 
could ever be examined by the ſame perſon: many 
of them ſeeming to be a profeſſion of themſelves; 


chemſelves to one branch only, however dependent 
that branch might be on others. Do but conſider 


demurrers! Theſe people furniſh the language and 
W converſation of Courts; yet few of them are ſeen 
there themſelves ; like Poets, they plan the drama, 


your eye on the Conveyancers, what heaps of pre- 
imitate? There are others again, always upon the 
wing; their life one continued ſcene of contro- 


ringing in their ears! If they had the real ubi- 
quity which the law ſiguratively aſcribes to the 


it would ſcarce aniwer their purpoſe, unleſs they 
bad as many eyes, ears, and tongues, as Virgil's 
Frame. Then of what a jargon of different lan- 


ON | | | | 
of FEXguages tre our Laws compoſed, and commented 
in? I would even conſent to have our own native 


ongue profcribed from our Courts, rather than 
Save it increaſe the variety and diſcord of our 
yl; when any one language, either Latin or 


are lo patched and party-coloured, as to be full as 
nuch one as the other) would cxpreſs the ſenſe 


nd ME ith equal clearneſs and preciſion. Beſides this, 
hat the very Courts are barriers to their own Coun- 


being too diſſuſive to mix well together. Conſi- 
er all this, and tell me, what leiſure can they kave 


fel; the experience of Common Law and Equity 


DIALOGUE 6 
they properly fall under the attention and practiſe 
Y and treated as ſuch, in reality, by thoſe who addict 


(ſaid he) the ſpecies of men called ſpecial Pleaders : 4 
life occupied in drawing declarations, pleas, and 


which others are left to perform. And then turn 
WS ccdents are they forced to examine, tranſcribe and 


WW -crly, with Plaintiff and Defendant. perpetually 


king, of © being preſent in all his Courts at once,“ 


rrench, (which, however, in our uſe of them, 
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to examine the theory of their own particular 
Art? How much leſs can they be able to form an 
acquaintance with Hiſtory, and the genius of the 
whole Engliſh Law and Conſtitution? And after 
this, to ſoar with Plato till they reach the ſpirit of 
all Laws, derived from the nature, faculties, and 
ſituation of man, as endowed with reaſon and 
formed for ſociety ? : 


EFEUNOMUSs. 


Your imagination mult deſcend a little trom 
theſe very high flights before I can expect to con- 
vince your reaſon or clear your doubts. I am glad, 
however, to ſee the effects of our laſt conference 
in the reſtoration of Plato to your eſteem, whom 
I never thought to have heard mentioned fo ho- 
nourably, from your temper at that time. I muſt 
hope too, that you will not expect me to anſwer 
all thoſe queſtions in one breath, as you have pro- 
poſed them. To do them juſtice, I muſt handle 
them diſtinctly. 555 

You ſeem to me to have thought it a neceſſary 
qualification for your profeſſion to be ready to take 
either fide of a queſtion to argue: I can ſcarce 
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otherwiſe account for the ſingularity of your con- | 
duct on this occaſion, in chuſing to ſet out in view- ( 
ing every thing on the wrong fide. I might for T 
that reaſon begin, by reminding you, that every [ 
one ought to have a good opinion of his own T 
Profeſſion ; at leaſt let the good and the bad be ut 
weighed together. I may venture to affirm in la 
this caſe, the light and ſhade will form a juſter V 
portrait and a more pleaſing picture. This | Ve 
thould have more largely inſiſted on, if I had not al 
ſome ſuſpicions, that the choice of the wrong ſide N 


of the queſtion was at bottom directed by farther 
wm views 
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views than that of opening a field of argument; 
and was in reality intended to echo the objections 
of the world; and after a fair controverſy, if pot 
ſible, to ſilence them. At leaſt I will do you the juſ- 
tice to ſay, you have many on your ſide: and as 
error defended by example, may paſs for truth, it 
will be better worth while to {trip it of its diſ- 
Sue. . e DI 
F. z. One obſervation, however, ſeems to be 
entirely your own; it is not certainly the voice of 
the multitude : and though it carries with it the 
air of ſcholarſhip, does not ſeem ſo well ſupport- 
ed by good ſenſe, by which I would ever wiſh to 
ſee learning diſtinguiſhed. Your objection, I think, 
to ſtate it fairly, 18 not ſo much that the laws are 
publiſhed, and practice carried on in our native 
tongue, but that other languages are intermixed 
with it; and thence you ſeem to argue, that if our 
own tongue is not ſufficient for the purpoſe, ra- 
ther make uſe of any other that is, than intro- 
duce ſuch a confuſion by variety. | | 


"PoOLICKETES-: 


You have ſtated my objection in terms; but be- 
fore you anſwer it, ſee what I have to fay in aid 
of it. I am not ſpeaking againſt an Act of Parlia- 
ment: it is ſufficient for the world, that the Eng- 
liſh language has gained poſſeſſion by law. The 


Ty . x 4 

en reaſons for making and for continuing the law, 
de it is my duty to ſuppoſe, exiſt at this day, as the 
5 law itſelf does: I only aſk what thoſe reaſons are? 
ter Why has not the Engliſh language a more uni- 
- verſal dominion, in excluſion even of terms of 
not art, barbarous in this view and abſurd. If the 
ide Engliſh language is not adequate to every purpoſe, 


the Latin is: at leaſt our anceſtors, in the univerſal 
| — | uſe 
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uſe of it, were not ſo wiſe as I am willing to ef: 
teem them. 


| hicle of the ſenſe of the nation in Records, Acts 


Wills themſelves were penntd in this language. 


from their ignorance of a * dead Language,” | 


1. It is evident that for many centu- 
ries, the Latin language was almoſt the general ve- 


of Parliament, and even in private Deeds: and 
without going back to the Saxon period, Laft- 


2: That the Latin language (for the French, as 
a living one, was, though much uſed, always lia. 
ble to ſome of my objections) has been employed, 
not only by our own, but by all civilized nations 
ird proceedings 
3. It can ſcarce, from ſo conſtant a uſe of it, be 
ſaid to be unnatural, though a dead language: nor 
is it, as ſuch, peculiarly unintelligible: and though MR 
you Was pleaſed to ſay my objection was not the 
voice of the multitude, who, to be ſure, would 
not give up their own language, yet, I believe, 
the multitude are as much ſtrangers to the ſubject, 
though it is in their own language, as if it was in 
a Latin. But now in the mean time, how did the 
multitude do from the Conqueſt till O. Elizabeth's 
time? Practice, perhaps, began to indulge them 
with the free uſe of their own language at that time; 
hut the Law did not interpoſe in their favour til 
the other day. The ſubject then, I conclude, not 
the language, is to be blamed as unintelligible. 

4. But if the people had no real diſadvantage 


am ſure they had real advantages in its certainty 
and conciſeueſs, which they in vain expect from 2 
living one. Our own in particular has, in this 
reſpect, been found to be immoderately prolix and 
equivocal. Why? Burt becauſe every man, witi 
fearce learning enough to have entitled himſelf to 
clergy in former times, is maſter of his own lan- 
guage cnough to make him think he can draw 

| pleading 
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pleadings and conveyances. And why, though 
he uſes every word in the Language, when one 
alone would have expreſſed his meaning, or have 
anſwered the purpoſe, is it ſtill liable to perpetual 
diſpute ; but, becauſe a living Language muſt al- 


1 ways be moſt open to ſubterfuge, equivocation and 


reſerve? In proof of this aſſertion, I ſhall barely 


appeal to our modern wills, ſettlements, and 


leadings, compared with thoſe of our anceſtors; 
which are equally exceeded in length, and in beipg 
ſubject to diſpute. e 
5. One argument I ſhall ſum up all in, that the 
profeſſion has at leaſt a chance of being more libe- 


ral in that view than in this. Dictionaries and 


abridgments will not then have the chief hand in 
making ſome Lawyers; and the Profeſſion by be- 
ing more learned will become more liberal : for 
though I do not inſinuate, that purity of practice, 
which is eſſential to the liberality of a profeſſion, 
is a neceſſary conſequence of greater knowledge; 
yet, upon the whole, it is a more probable conſe- 
quence than otherwiſe. Thus you have my rea- 
{ons for the objection ; I will rather preſume upon 
your memory, than tire your patience in recapl- 
tulating; and will not affect perorations, where I 
would not wiſh to perſuade, 


A 


EUNOMUS, 


Perhaps you will diſclaim affecting the art of the 
diſputant, as you have done that of the orator : 
and yet, I know not how, you have been tempted 
to millead by fallacy, and to miſtake the ſhadow 
of truth, for truth itſelf. Do not think I mean to 
laugh at your arguments, inſtead of anſwering 
them, when I proteſs myſelf ſurpriſed that you, 
who on all occaſions, I know, are as much an 
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advocate for the muſes, as you appear to be for che 
Latin Language on this occaſion, do not inſiſ, 
that all our Laws and Law Proceedings ought to 
be in verſe. Bad verſe would be as tolerable as 
bad Latin; the difficulties and delays of pleading 
would not be much greater in this reſpect than 
they were before; they would be in a few learned 
hands, as they were when Proceedings were in 
Latin. And as practice is the capital argument to 
recommend one abſurdity, I do not think it would 
be wholly deficient in this. I might, as you have 
done, mention with triumph, that not only 
Records, but Charters and Wills have been Writ- 
ten in verſe; Embaſſies have been delivered in 
verſe ; Hiſtories have often been penned in metre; 
nay, as verſe is agreed to have been the original 
form of all writing, why ſhould not all kinds of 
writing {till appear now and then in this form, as 

well as in plain proſe. It is clear we have antiquity 
to countenance even this abſurdity. Ariſtotle tells 
you, the Agathyrſi had all their Laws in verſe; 
and Tacitus, that the Germans had no annals but 
what were ſo: and your own country Druids, 
were both Poets and Lawgivers ; ; + Magnum nu- 
* merum verſuum ediſcere dicuntur,” ſays Cæſar: 
you know they rarely committed any thing ſacred 
to writing, or elſe undoubtedly they would Fave 
left their myſteries in verſe. This way of talking 
would have been a ſufficient anſwer to your argu— 
ment, deduced from mere practice and example, 
if you had not urged the antiquity and extent of 
the practice i in this reſpect, as preſumptive evidence 
of its being reaſonable. I am now, therefore, to 
encounter the argument in a more ſerious manner. 
And the firſt thing I muſt take notice of is, that 
what you was pleaſed to ſum up all in,“ might, 


without any prejudice to your cauſe, have been 
| SE, entirely 
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entirely omitted. We are of one mind in our 
wiſhes, as to the liberality of the Profeſſion ; but 
I muſt differ from you, in thinking that important 
= point is at all concerned in the preſent queſtion. | 
= :zgree with you in allowing the Profeſſion has a 
= fairer chance of being more liberal, as it is more 
learned: and, I believe, the fact will bear me out 
in ſaying, the Profeſſors of the Law were never 
more generally learned, than they are at this time. 
It is much owing, no doubt, to the education of 
the times; when the Univerſity is made the almoſt 
conſtanc ſtep to the Bar. And it is with the ut- 
moſt pleafure, in this view, that I recollect the late 
noble regulation of our Law. ſocieties, ſo commen- 
dably unanimous in promoting this plan of ſtudy; 
that when themſelves have been ſtyled of old 
„ Univerlittes 3** and certainly are, in their nature, 
a noble model of Academical Inſtitution, for the 
ſingle purpoſe of ſtudying Municipal Law ; they 
have yet paid that juſt reſpe&t to the Univerſities 
where ſcience ranges at large; have conſidered 
how neceſſary the elements of other parts of learn- 
ing, taught to any purpoſe in thoſe places alone, 
are, towards forming a Lawyer properly fo called, 
that they have allowed the time ſpent in College, 
to make up part of the limited ſtanding for the Bar : 
and have by thoſe means, I hope, made what had 
before been too much a by-path to the Profeſſion, 
the public road to Weſtminiter-Hall. But as. Weſt- 
minſter-Hall itſelf is a public road for the whole 
Kingdom; and the greateſt part of thoſe who are 
obliged to travel it, have never been. at the Uni- 
verſity, what obſtacles would you throw in your 
Clients way, by making them hear their Caſes diſ- 
puted in an unknown tongue? by making them 
pay for having all their concerns tranſlated into 
Latin, and after all, have Judgment againſt them, 

| 8 merely 
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merely becauſe your Latin is bad? becauſe you 


have expreſſed them in words not to be under. 
ſtood ; when, in reality, there are no words in the 
Language to expreſs them in? or to avoid the riſk 


of a probable inconvenience, run into a certain one 
much greater, by ſwelling the Record with an 


anglice in every ſentence, as the conſtant practice 


was, becauſe the furniture of a kitchen or a ſhop 


(for inſtance) cannot be intelligibly rendered into 


Latin ? 


I muſt allow, the obſcurity of Law Proceedings 
will ſubſiſt to every body but Lawyers, was it en- 
tirely in an Engliſh dreſs. And this will be a vin- 


dication of its not being ſo; but ſtill making uſe 
of an intermixture of Latin and Norman words. 
That obſcurity is owing no doubt to the uſe of 
technical terms: and any one in England, not 


converſant in Law Proceedings, would I believe, 


no more underſtand Sir Thomas More's queſtion, 
put into Englith, than the Sophiſt at Bruſſels did, 


when it was in Latin. The anecdote is this: It 


ſeems, according to the humour of thoſe times, 
public Theſes were maintained in the Univerſity 
at Bruſlels, during which, a formidable diſputant 
ſtarted up, who gave a challenge to all mankind; 
and was ready to enter the liſts on any queſtion, 
in any art, or ſcience. Sir Thomas (who was then 
part of the Engliſh Ambailador's retinue) accepted 
the challenge, and with great humour ſtated a 
queſtion, the very terms of which, he was ſure, 
none but an Engliſhman, and a Lawyer, could 
underſtand: two great chances on his fide ! it was 
An averia capta in withernamid ſint irreplegibilia? 
That is, „whether beaſts taken in withernam are 
„ irrepleviable?“ for my argument will not loſe 
by tranſlating it. A knowledge of the Language, 
it is plain, would not lead to a knowledge of the 

E IFN gqueſtion. 
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= queſtion. The conſequence was; the Sophiſt was 
W K{ruck dumb, and the whole City, we are told, 
= were happy in ig his arrogance ſo artfully de- 
feated. Apply this | 

it is not the dead or the living Language in either 
caſe, but the technical terms that occaſion the ob- 
ſcurity. When a Mechanic ſpeaks to me of the 


ory to our preſent ſubject : 


inſtruments and operations of his trade, I ſhall be 
as unlikely to comprehend him, as he would me 
in the Language of my Profeſſion, though we both 
of us ſpoke Engliſh all the while. Is it wonderful 


then, if in ſyſtems of Law, and eſpecially among 


the haſty recruits of commentators, you meet (to 
uſe Lord Coke's expreſſion) with a whole army of 


words that can not defend themſelves in a | arp : 


matical war ? Technical Language, in all caſes, is 


formed from the moſt intimate knowledge of any 


art. One word ſtands for a great many, as it is 
always to be reſglved into many ideas by definiti- 


ons. It is, therefore, unintelligible, becauſe it is 


conciſe, and it is uſeful for the ſame reaſon. __ 
Though what I have offered will be a ſufficient 


reaſon for uſing our own Language as far as we 


can; and ſome vindication for uſing foreign terms, 
where we can not: ſomething may be ſaid for 


that great harſhneſs of ſtyle, which we muſt ſtill 


be doomed to encounter in our old Books, Records, 
and Acts of Parliament. as „ 

The barbarity of ſtyle then, in our old Books 
and Laws, ariſes, I conceive, from one or both of 
theſe cauſes. 1. Fither from the uſe of words, 
ever unknown to the Language in which they are 


penned: or, 2. From the obſoleteneſs of the Lan- 
guage. I do not ſee why either ſhould at all reflect 


upon Law Proceedings, becauſe they are both 
common to other compoſitions, in certain circum- 
ſtances, as well as to Laws. | 
1 5 1. The 
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1. The obſcurity ariſes from the uſe of ſuck 
words as were before ur:known to the Language; 
- which is the caſe of many terms of art, that have 
an additional obſcurity to that of their being con- 
fined to the art itſelf, and never applied in com- 
mon life, in their being often borrowed from the 
laws or uſage of other countries, where the terms 
were, PANS, proper and familiar. And this is 
the cafe where one nation learns any art or ſcience; 
already eſtabliſhed and grown up to maturity in 
another. It is what we have done as to Painting 
and Muſic from Italy, as to Philoſophy from Greece 
and Rome, and as to Legal Terms, in many re- 
ſpecs, from the Normans. Io: 

All then that can be done in any compoſition, 
to familiariſe foreign terms, is to give them a ter- 
mination fuitable to the Language into which they 
are introduced. This is what our Laws, when 
written in Latin, have done to Norman and Saxon 
terms. This (as Sir W. Temple obſerves) is what 
the Romans themſelves did, when they had occa- 
fion to import foreign names of places into their 
own Language. This Tully did, when he tranf- 
planted the Greek Philoſophy to Rome; Xeno- 
phon; when lie treated of Perſian affairs; writers 
of the New Teſtament, in menttoning Roman 
places and cuſtoms : and, what is more to our 
purpoſe, when the Roman Law, on the removal 
of the Imperial Seat, was tranſlated into Greek, 

Roman Terms of Art were chiefly preſerved. 

2. But the bare obſoletenefs of Language, inde- 
pendent of Ferms of Art, will alone make our 
Laws, or any ancient compoſition, unintelligible, 
barbarous and uncouth. It is the natural effect of 
time upon Language, as wrinkles are of age upon 
features. In Tully's days, the Laws of the Twelve 


Tables were become obſolete and obſcure: and 
| Quintillian 
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Quintillian tells us, the © Saliorum Carmina, 
Were grown myſterious to the prieſts themſelves, 
who repeated them. And it can ſcarce be a won- 
der, that the French of Edw. I. time, in our old 
Statute Books; is unintelligible to any but Lawyers, 
even in 1 excluding Terms of Art, when 
Scripture itfelf, if it was to be read before a coun- 
try eerst rie in the firft tranſlation of the Bible, 
would be 2s Httle underſtood, as if it was read in 
Greek. One can not help wiſhing, in this view, 
that both our Laws and our public ſer vice of Reli- 
gion had been earlier uſed to our own Language; 
| fince, beſides by theſe ineans they would both have 
been more univerſally underſtood and admired; 
they would both at the fame time have, ih ſome 
meaſure; contributed to have fixed and preſerved 
the Language. „%%% tt neal 
And yet, how great ſoever the 5 may 
ſeem, and how much ſoever to be lamented, that 
Laws which are made to be univerſally underſtood, 
have with us, for ages, been compoſed in Lan- 
guages which, at moſt; none but learned men 
could underſtand, the fact itſelf does not ſeem dif- 
ficult to account for. 5 


; During the unſettled times our country was 

| long involved in, after the Conqueſt, the Lan- 

| guage muſt neceſſarily have been in a fluctuating 

| ſtate. In the period preceding the Conqueſt, the 
various inundations of thoſe Northern torrents, 

, were enough to waſh away the remains of the 

Britiſh Language. And the reaſon: why the Nor- : 

man and the Latin tongues were preferred to our 


_ own, for the purpoſes of Legiſlation, after the 
Conqueſt, feems to have been, that they were 
more ſettled, and, perhaps, almoſt as well known 
as what was left of the Britiſh. r. As to the Latin, 
if you confider the intercourſe our nation, for ſo 
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long a time, had with the old Romans, and after> 


wards with the ſee of Rome; how the Canons and 
Conſtitutions of the Church were compoſed in 
that Language; and moſt probably public wor- 
ſhip at home; it will be eaſy to account for the 
uſe of that Language in reſpect to Laws. As to 
what you obſerved, that even deeds and private 
inſtruments were likewiſe in Latin, which ſeems 


more unaccountable ; perhaps it might have been, 
becauſe ſo great a part of the lands were in the 


poſſeſſion of the Church, which conſiſted of men 


of learning, who might prefer this to a living one: 


2 


eſpecially ſince the Statute of Edw. III. by which, 
as all Records were to be made up in Latin, it 


might be thought as well worth while to have 


them ſo at firſt; and then, in caſe they ſhould be 


conteſted, leſs doubt could ariſe about the identity 
or meaning of the inſtruments in diſpute. And 2. 


as to the uſe of the French, in conjunction with 
the Latin, and for a time, in e e of it, the 
continental connections, from the moment after 
the Conqueſt, would be alone ſufficient to explain 
it, if we had not been told by hiſtorians, that the 
Conqueror uſed the utmoſt zeal and induſtry to 
propagate his own Norman tongue: and that too, 
in his particular caſe, from motives of ſound po- 
licy and good ſenſe. 


Theſe reaſons, I think, may give light into a 


* 


meaſure ſo ſeemingly repugnant to general princi- 
ples of policy, conſidered independent of our biſ- 


tory; but J own to you, I am greatly ſurpriſed, 
that from the time of Edw. III. when the Parlia- 
ment ſo nobly checked the uſurped dominion of 


the baſtard French (as the Norman Language has 
been called) in our Records, that no ſucceſsful ef. 


fort ſhouid have been made, or ſeemingly have 
been wiſhed for, to reſtore the Laws and all Legal 


Proceedings, 


et, 
7 


Proceedings, to the general Language of the 
Country, from the reign of Edw. III. to the be. 
ginning of the late reign; except the momentary 
uſurpation of good ſenſe, (as I may call it) in one 
of Cromwell's ordinances to this purpoſe : an or- 
dinance founded on juſt notions, well conſidered 
5 at the time, and fit to have been retained in after. 
times. Pity indeed that the Language ſhould have 
been, in any degree, ſent into exile, juſt "at the 
time when the legal Government was reſtored ! 


PoLlICRITES 


| To tell you the truth, I have other objections to 
the ſtyle and phraſe of our Profeſſion, than what 
reſult merely from the uſe of the native or any 
other Language in its Proceedings. We are every 
day enlarging a collection of cant phraſes, which 
can ſcarce be called Terms of Art, or, atleaſt, are 
many of them of ſo modern a growth, that the 
abſurdity is, in a great meaſure, that of theſe 
times, and I do not know where it will end. 
Such are your“ ſpringing, ſhifting, and reſulting 
« Uſes, Executory Deviles, Contingent and Croſs 
* Remainders,” and many others leſs authoriſed 
that would confound Lord Coke himſelf : not to 
mention your uſe of fictions, in contradiction to 
the common ſenſe of the World, — that the King 
never dies, —that the Term is one day, and ſuch 
like. If theſe were introduced only for the love 
of myſtery, or to amaze men with paradoxes, 1 
could ſoon increaſe your collection. In the ſame 
equivocal ſenſe, one might ſay with Swinburn, a 
mother is no kin to her child: or that there is at 
this day, no ſuch thing as a religious man, or, in- 
decd, as a villain in England. Theſe jeu d'Ff. 
prits would be full as manly as making “ homo 
„% | 8 « ſtand 
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& ſtand for a woman, or mulier for à man, per: 


6 ſons to be born to mean perſons already born; 


e perſons living to mean thoſe not born, a King 
& to ſtand for a Queen, and even one particle to 
& mean another.” But not to mention more of 
theſe, for theſe are trifles to much of the Language 
of ſpecial Pleading, ſo little known to any but the 


Profeſſors themſe ves, that many would as ſoon 


expect to get its meaning by conjuration, as that 
Patriarch of Venice once attempted by a word of 
Ariſtotle's. 


EunonMUs. 


Several ſtrokes of raillery you have aimed at 


the Profeſſion, put me in mind of an anecdote | 
have met with in a book of travels; though, I am 
ſure you do not mean to ſay ſo much. The ſtory 
is not an unpleaſant one, though you will own ra. 
ther ſevere. St. Evona, a famous Lawyer of this 
Country, in the days of our early anceſtors, was 
piqued, we are told, for the honour of the Robe, 
that his Profeſſion ſhould have no Saint to patro- 
nize it, when almoſt every other employment had 
ſome pious perſon, whoſe memory every one of 
the ſame way of life might revere, and under whoſe 
good auſpices they might follow the ſame track. 
The Phylicians, he knew, had St. Luke; the Cham. 
99 55 had ſecured St. George to themſelves ; and 
luſic and Painting were not without their Fute- 
lar Saint: but the Lawyers he found had none. 
The Pope, he was bound, as a good Catholic, to 
think could help him out in this emergency ; ſo 
to Rome the good old man went: and requeſted 
his Holineſs to give the lawyers of Britain a Pa- 
tron. The Pope was not diſpleaſed with the re- 
queſt ; but puzzled how to grant it. The truth 
| Woͤas, 
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was, however the Roman Calendar was Ruffed at 
that, or in later times, he could recollect no Saint 


who was not already diſpoſed of to other Profeſſi- 
ons. What could his Holineſs do? The dilemma 
was diſtreſſing enough. Had he flatly told the old 


man, he could not aſſiſt him; the Pope would 
have owned then, what no Pope ever yet owned; 
his Incapacity : had he taken the other fide of the 
alternative, and offered him a Saint for his Pro- 


= feſſion, who had already long been at the head of 
another; his Holineſs foreſaw our veteran Lawyer 
would have difputed with him the validity of a 
ſubſequent grant of the fame thing, while a for- 
mer was ſtill in force elſewhere. Preſſed by this 


difficulty, his Holineſs ated like a good cafuiſt : 
and thought of an expedient that might at once 
be a ſalvo jure of his good nature, his want of re- 
collection, and the Papal power. He propoſed to 
St. Evona, that he ſhould go round the church of 
St. John de Lateran, blindfold, and after he had 
ſaid ſo many Ave-Maria's, that the firſt Saint he 
laid hold of ſhould be his Patron : which the good 
old Lawyer willingly undertook.— When he had 
finiſhed his Ave-Maria's, (the Book ſays) he ſtop- 
ped ſhort, laid his hands on the firſt image he came 
to, and cried out with Joy, “ this is our Saint, 
let this be our Patron.” But when the bandage 
was taken from his eyes, what was his aſtoniſh- 
ment to find, that though he had ſtopped at St. 
Michaers altar, he had all the while haid hold, not 
of St. Michael, but of the figure under St. Mi- 
chael's feet! The ſtory ſays, he was fo dejected at 


the diſappointment, that he died ſoon after. And 


it ſeems to me ſtill open for you to argue, whether 
ELvona himſelf had any authority to act for his 
Profeſſion? And whether he ſhould be deemed to 
have ever accepted the Patron? 

| Os Poi:criTEs. 
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1 ſhall ſcarce ever make a queſtion of what can 


never ſuppoſe. The Profeſſion may ſafely diſclaim 


ſuch a Patron; I truſt none of its members are bad 


enough to merit the imputation. But, if you 
would wiſh to anſwer my difficulties rather than 
deſert me, with me it has always been difficult to 


underſtand, how Pleading is neceſſarily involved 
with ſuch barbarous terms; and yet the art itſelf, 


ſo fenced by this inacceſſible jargon, is dignified 
by nothing leſs than the name of ſcience? Tho! 
] muſt not forget the Conveyancers, both artiſts 


often contributing to the glorious uncertainty of 


the Law. I do not know whether the blunders of 
the latter do not furniſh the other with the beſt 


half of his buſineſs: ** words of limitation and 


* words of purchaſe,” it muſt be owned, have 
been very good Clients in Weſtminſter-Hall; their 
pretenſions are generally left ſo very vague and ill- 


defined, that one rarely knows in favour of which 
to decide. However, the Pleaders are obliged to 
them. . 1 


EUNOM uus. 


They are very little obliged to you, I think, for 
ſo partial and unfair a repreſentation. But inſtead 
of a flat denial, of all you have ſaid, in common 
form, I am ready in conteſting a point that has 
been ſo often perverted, fairly to take iſſue, and 


in the Language of thoſe gentlemen, © to put my- 


5 ſelf on my Country.” 
PoOLICRITES. 
« 1 do fo likewiſe.” But that you may not 


ſhorten your defence for want of a charge, I here 
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declare, that I, and every man in England, do 
complain; that whereas, we are true, pious, faith- 
ful, and honeſt ſubjects of this kingdom; thoſe 
dealers in form, do inſert both for and againſt us 
ſo many falſe, ſcandalous, words, without a mean- 
ing, and with ſenſeleſs repetitions to the damage of 
the ſaid perſons, very often of all they are worth. 
This is my declaration; and I give you leave be- 
fore-hand, to plead as many ſeveral pleas to it as 
you will: for, I think, out of all together, you 
will ſcarce patch up a defence, | 
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You have expreſſed yourſelf rather in the ſtyle 
of an impeachment than a declaration, eſpecially 
as all the people of England are made parties to 
your complaint. And yet I do not at all doubt, 
what you have probably condemned without much 
thinking, you will have candour enough to ad— 
mire upon more ſolid reflection, | 
l obſerve your raillery, in the courſe of our con- 
verſation, has been often pointed at forms of Law: 
and ſpecial Pleading has, as it neceſſarily muſt have 
in that view, enjoyed a great ſhare of that rail. 
lery, as you look on form to be of its eflence. But 
| becauſe I aim at a more general defence, I will 
drop that particular for a few moments, after re- 
minding you, that one of its ableſt advocates is 
not blind to any real defects that have crept into 
it. Lord Coke himſelf often cenſures impertinent 
pleading. Theſe cenſures do give ſome little weight 
to your complaint; efpccially as in theſe enlichte 
encd days, there has been even an addreſs iu Par. 
liament againſt ſpecial Plcading itſelf, 
Forms in Pleading, of ſome kind, neceſſarilyx 
ſucceeded the old way of defence, that was made 
| 017 
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are tenus at the Bar. In that caſe, the parties could 


beſt explain the nature and meaning of their de- 
fence; and the Court, in preſence of the parties, 
could ſay, whether that defence ought to be al. 
lowed. That method of pleading perſonally at the 


Bar, is ſtill retained, in a few inſtances ; in the 


manner of ſuffering a common recovery, in count. 
ing on a Writ at a Serjeant's call, and in pleading 


to Indictments for crimes; and in Courts of Con- 


icience, for the recovery of ſmall debts. And 


though, in the general run of Civil Suits, it may, 


without examination, be thought the only remedy 


for diipatcit'of juſtice; it muſt, in moſt caſes, and 
in an advanced State of Society, prove a great 
hindrance and diſadvantage to the Suitors in other 
reſpects. For that reaſon, it will be rarely found 


to continue in cauſes of value, in any civilized 
country whatever. The inſtances of this kind, one 


reads of in the Turkiſh dominions, may pleaſe us 
that it is ſcarce to be met with elſewhere. The op- 
polite practice, in moſt countries in Europe, and 
the elaborate forms, appropriated to particular 


caies, among the Greeks and Romans, ſhew the 


fenſe mankind have of the neceſſity of written 
forms of proceeding in the due adminiſtration of 
Civil Juſtice, Nobody, I imagine, every thing 
fairly conſidered, would with to have this method 

af perſonal Pleading, recalled in England. And 
yet, it is very plain, ſome kind of form immedi- 
ately came in the room of this manner of defence, 


as a means of checking the impertinence, and ex- 


ence of telling long ſtories on Record, and of 
obtaining ſome kiud of certainty in the ground, 


gad meaning of the charge and defence ſet up. 


You will belt nnderitand what kind of forms are 
real and neceſſary, by conſidering the nature of 


the certainty the Law ' requires. - This, I ment!:- 
| | 1 oned, 
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oned, will oblige me to depart a moment from the 
articular ſubject now under conſideration. 

lt will appear, I apprehend, inconteſtibly clear 
throughout our books, that the Law requires leſs 
nicety and exactneſs in a man's lat Will, than in 
2 Conveyance: and leſs in a Conveyance than in 

Legal Proceedings. The reaſon of which I take 
to be; that at the time of making a Will, the par- 
ties underſtanding is ſometimes preſumed to be 


© impaired, and they are obliged to act without pro- 


per aſſiſtance, And therefore, where there is 
power to come at the intention, Courts will do 
every thing they can to enforce it: becauſe a per- 
ſon in his Will diſpaſes of what is merely his own 
abſolute excluſive property; or ſo far only as it is 
ſo. But in Deeds (which are ſolemn acts executed 
inter vivos) the Law will require a ſufficient ex- 
actneſs; and legal powers to be expreſſed in pro- 
per legal phraſe. Becauſe they are ſuppoſed to be 
framed by the advice of Council: and it is neceſ- 
ſary, if technical terms are made uſe of, to under- 
ſtand them in a fixed ſenſe; it is neceilary too, for 
the crecit of the Law, in order to avoid bad pre- 
cedents, to overturn ſuch Deeds, as when con- 
teſted appear to be informal and uncertain. But 
even here © Apices Juris non ſunt Jura;” and 
Courts will not permit trifling Exceptions to avoid 
Deeds, becauſe the party has no remedy to have 
new. With more reaſon, greater preciſion was of 
old required in Writs and ſtill more in Plead.- 
ings. For Writs, if abated, may be ſupplied 
by new Writs; and for the credit of the Law, 
what 1s likely to become immutable as a Record ; 
and as ſuch, of that dignity as in point of obliga- 
tion and jntercit to the parties, to take place of 
all inſtruments whatever; in point of precedent, 
to ſilence all mankind, ought in reaſon to be more 
exact than all other forms whatever, 


— 
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But even in Legal Proceedings, though they are, 


or are likely to become Records, Courts will dif. 


tinguiſh between matters of an amicable, and an 


adverſary nature; and will make ſome grains of 


allowance to the former, that they will refuſe to 
the latter. Lord Coke, I think, has told us, that 
they will not “ pry with Eagles eyes into affuran. 


ces of the Realm;“ that fines ſhall have ſuch 
conſtruction as Charters, or other Conveyances, 


between party and party ; and need not have ſuch 
a preciſe form as a Writ or a Judgment. From 
the ſame juſt principle of reaſoning, is derived that 


ſtream of indulgence, that flows in the capacious 


channel of thoſe ſtatutes made to remove excep- 
tions to pleadings, for want of form, where the 
want of form could be no poſſible prejudice to the 
matter in queſtion, Ty, 
After this ſhort, but neceſſary. digreſſion, to 
ſhew what certainty the Law does, in general, 
require; I muſt now return to conſider the parti- 
cular kind of forms you, with a great part of the 
world on your fide, have ſo freely cenſured. 
1 ſhall be always happy in endeavouring to vin. 
dicate any part of the Engliſh Law, which | adore, 
from any plauſible imputations : and if it is really 


vulnerable in any part, perhaps it is principally in 


that you have now attacked. The few writers on 
Pleading, have never failed of making that paſlage 
ot our maſter Littleton, to which you alluded, the 
motto of their performance : they with him, in 
their preface, call it a Science,; but in their works 
(I allow) have either forgotten to treat it as ſuch, 
or have moſt miferably miſtaken the nature of 
ſcience. ] do conſider it as a ſcience; and in vin- 
dication of Littleton's notion, ſo groſsly perverted, 
will give you my reaſons why 1 think it ſo: but 
as your objection itſelf may be extended to other 
parts of our Law; I ſhall go rather further in my 

| | anſwer; 
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anſwer 5 by ſuppoſing, in order to prevent, ſuch 


I ſhall take it for granted, that ſcience and de- 
monſtration (which is the path to ſcience) are not 
confined to mathematical learning only. They are 
to be found, wherever certainty in our ideas are: 


they are, therefore, to be had often in the ſtudy 
of Morality, and conſequently in Law, which is 

founded on Morality. Demonſtrations in Mora- 
lity are not, in every inſtance, ſo abſolute as in 


Geometry; becauſe this depends on external 
figures, unalterable in their nature, and indepen- 


dent of the mind: whereas, the other ng 
on the mind, muſt depend on the clearneſs an 


reciſion of our ideas; which muſt be communi- 
cated by words. but will as often be entangled by 


them. Nor, when I ſpeak of Morality or Law, as 
a ſcience, can I be underſtood to mean, that all the 
truths they contain are ſo chained and connected 
together, as to be deduced from a ſingle propoſi- 
tion, like thoſe of Euclid : that is not neceſſary to 
Science. Morality has been ſo treated, you will 
remember, but by no means to its advantage. A 
chain of prepoſitions is as diſguſting on ſuch ſub- 


jects, as the forms of Lemmata, Poſtulata, and 
Corollaries, ſo idly uſed on ſuch occaſions. And 


Leibnitz, who would have deduced all we know 
in a direct line from “ cogito ergo ſum,” was not, 


in my opinion, more ridiculous than theſe 


writers. 5 5 „„ 
But Morality or Law are to be conſidered as 
Sciences in this reſpect: their principles are either 
ſelf-evident truths, or immediately deducible from 
them; and we may reaſon in every caſe from thoſe 
principles, with certainty, clearneſs, and preciſion. 
Nor will it be any reply to what I have ſaid, to aſk 
me why, it Law is a ſcience, does it at all admit of 
| To _ altercation ; 
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altercation; or is demonſtration on one ſide ſet up 


againſt a. pretended demonſtration on the other, as 
in every caſe argued in Weſtminſter-Hall? Why 
too, is truth itſelf engrafted on error? Why do 
Lawyers (as you have urged) uſe ſictions them- 
ſelves as principles; and inſtead of building on 
ſelf- evident truths, argue from the cleareſt fall. 
hoods? | IS 


Ihe anſwer to both theſe objections, is briefly | 


this; that they are both of them the common 
practice in other caſes. But as to the firſt objection, 
the argument (if there is any) is drawn from the 
abuſe, which, in ſound Logic, you well know, 
concludes nothing againſt the thing itſelf. 

1. In Morality as well as Law, intereſt will of. 
ten get the better of reaſon: and men, who have 
2 paſſion to indulge, or a right to diſpute, will, 
when biaſſed by intereſt, endeavour to maintain 
their ground againſt truth; and keep up a colour 
of argument, though they argue from falſe prin- 
ciples. But then in neither inſtance is ſophiſtry 
to be complimented with the name of demonſtra- 
tion ; neither Morality nor Law are to be degrad- 
ed, becauſe they are abuſed. Belides, as men in 
either caſe, are accountable to other tribunals than 
their own conſciences, a difintereſted deciſion, in 
either caſe, will ſet every thing right in the end; 
will ſeparate truth from fallacy, and reſtore Sct- 
ence to its balls. N N 8 5 

2. Vour other objection is more plauſible, but 
proves too much. it proves, at leaſt, that Law. 
yers may be excuſed in arguing from fictions, if in 
ſo doing they do no more than what Mathemati- 
cians themſelves do. Thoſe converſant in the higher 
Geometry, know what uſe are made of mere ap- 
proximations, where the concluſions, though ex 


vi termini, not ſtrictly true, are ſo near the truth, 
that 
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that they anſwer the ſame purpoſe. But to give 


an inſtance in Natural Philoſophy, within every 
body's reach, do but, in Prior's Language, 


e — caſt your eye 
At night upon a Winter's ſky, 


and then tell me, whether you ſee any of thoſe 


bears, dogs, and ſerpents, ſo familiar to Aſtrono- 
mers? Every body ſees the groſſneſs of the fiction; 

and yet, you well know, how uſeful it is to Aſtrono- 
mers. Will you, after theſe bold aſſumptions, 
rob the Lawyers of a few innocent fictions? Or 


impute as a crime to one ſcience, what has ſo nobly 


extended the boundaries of others? But the Law 
itſelf, in reality, is not anſwerable for all its ficti- 


ons: we muſt diſtinguiſh. Some, indeed, are of 
its own creation; but others are the effect of time 


alone. To explain myſelf by ſome of your own 
inſtances : at all lands are held of the King—that 


the King never dies—that the Term is but one day 
that Jamaica, or any other part of the world, 


is ſaid, in a declaration, to be in the county of 


| Middlejex—are merely notions of Law, and of 


the genuine eflence of fiction. But the terms 
Benefit of Clergy—incurring Premunires—the doc- 
trine of Common Recoveries and Caſual Ejeftors— 
though fictions now, were once correct expreſſions ; 
are founded on former real practice; by courſe of 
time and accidents are greatly perverted from their 
original, but yet eaſily to be traced to a ſound na- 
tural meaning. 5 1 
If then, this anſwer to your objections is ſuffi- 
cient; and the notion, that the Law in general is 
a Science, is right; I will next conſider, whether 
that branch of it that is converſant in pleading, 
has not the ſame pretenſion to ſcience, that legal 
reaſoning, in general, ſeems to have. And tho', 
on this occaſion, I am council for Littleton, as well 
12 „ as 
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as the Law; I defire Littleton himſelf may be 
heard : becauſe I principally intend to ſhew the 
juſtneſs of his obſervation. __ 5 
— Know, my ſon, (ſays this great Sage in the 
_ © book before us) it is one of the moſt honourable, 
. © Jaucable, and profitable things in our Law, to 
< have the ſcience of well pleading in Actions real 
« and perſonal; and, therefore, I counſel thee eſ- 
wo 1 to employ thy courage and care to learn 
„ 3 3 Eg 
Littleton's words are, in point of expreſſion, too 
Plain to need any comment ; I will only enforce 
them, by obſerving, that the ſcience he ſpeaks of 
has, at this day, ſome additional recommendation 
toits © being honourable and profitable,” that it 
is leſs troubleſome than it was formerly: becauſe, 
time has not only lopped off one of its branches, in 
the diſuſe of real actions; but improvements in 
the Law itſelf, have weeded it of many of thoſe 
quirks and chicanery that diſgraced this part of 
the Law, more than any other; and that ſo often 
in practice, ſet Littleton's epithets of“ honourable”. 
and “ profitable,” at variance with each other. 
Witneſs the Statute of Q. Anne, for the amend- 
ment of the Law: and a hundred others allowing 
the general iſſue, and ſpecial matter to be given in 
evidence. . 5 . 
By pleading, I ſhall underſtand the entire ſtruc- 
ture of a Record: comprehending as well the 
Plaintiff's demand, ſuited to the nature of the 
ation and the circumſtances of his caſe, as the 
proper anſwer of the Defendant to deſtroy that 
demand; with the ſubſequent ſteps ariſing from 
theſe, till the Record is brought to ſome iſſue, 
either of Law or Fact. | 
Now with reaſon and common ſenſe for. your 


guides, would not you, in framing any En 


DIALOGUE I. = 


at Law, conſider what is to be alledged, and what 
can be proved? For in ſuing either for a right de- 

tained, or a wrong committed, the Plaintiff is to 
recover by his own ſtrength, and not by the De- 
fendant's weakneſs. And if, in point of prudence 
as well as juſtice, he ought to demand no more 
than he can prove ; in point of general conveni- 
ence he ought to demand it, with that - certainty 
and preciſion, (as to time, place, perſons, &c.) 
that the Defendant may know how to anſwer the 
demand; and a third perſon, an entire ſtranger 
to both, ſitting in a Court of Juſtice, may know 
| how to judge between them. This, I take it, is 
the eflence of a declaration in the abſtract: it is 
common to every form ; and without which no 
form of a declaration 1s perfect. And though the 
wiſdom of the Law, has invented different forms 
of Actions for the recovery of different Rights ; 
you will find, that the ſubſtantial part of any de- 
claration, 1s, as to its great outlines, what any 
perſon of good ſenſe would molt probably put to- 
gether in a demand of that nature, THe | 


POLICRITES, 
But though declarations of Trover, Detinue, 


Treſpaſs and Caſe, have each their proper forms; 
why, if your poſition is true, cannot a plain, juſt 


narrative of the circumſtances of fact, be ſufficient 


of itſelf ; and the bare ſtate of the caſe be its own 
form? ST ds : 


I can only anſwer, that this might do very well 
for the few who are enduech with uncommon good 
| ſenſe; but is not the eaſieſt and moſt direct way 
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for the generality of eagle, who would never be 


able to tell their own ſtory on Record, in a ſmall 
compaſs. I will add, that forms, of ſome. „ 
are the conſequence of any thing becoming an 
Art: what do we mean by an Art, but a collection 
of certain rules for doing any thing i in a ſet form? 


Iwill add too, that theſe forms are more conciſe 
and convenient in themſelves, than any one gene- 
ral form can be. I beg you would remember, I 
am not ſhewing you the manner of pleading; but 
that pleading is a ſcience : nor ſhall I, in any one 
inſtance, pretend to tell you what ought or ought 
not to be pleaded; but I am to maintain, that in 


any initance whatever, where the pleading is good, 


it is reducible to plain principles of common ſenſe. 
This conſideration, though it will not, in a mo- 


ment, convey into your head all thoſe forms, that 
nobody, I ſuppoſe, is born with, but acquires by 


long application and experience: yet will it teach 
you how to judge of thoſe forms; how to exa- 
mine the propriety of thoſe exceptions, to be met 
within our Report-books, and the opimons given 


in thoſe caſes; in ſhort, 1t will prevent your being 


milled by form in oppoſition to common ſenſe, or 
without ever conſulting it. 


The Defendants plea or anſwer to the declars- 


tion, (which, though only one part of this branch 


of learning, has by accident given name to the 


whole) 1s the moſt difficult and complicated part. 
It muſt be grounded as well on the caſe the 
Plaintiff makes, as his own: and therefore, in the 
ſimpleſt view, a Defendant muſt either except to 
the manner in which the Plaintiff makes his de- 


mand, or he muſt anſwer it. Again, in anſwer- 


Ing, lie mult deny the fact alledged againſt him, or 
juſtify the doing it. To ſhew you this idea is not 
a reſinement of modern Theory, I will appeal to 

antient 
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antient Rome. Tully, in his Milo, you remem- 
ber, ſeems to have conſidered this as the only me- 
thod of treating a charge——Vidit in confeſſione 
facti, juris tamen defenſionem ſuſcipi poſſe and 
again, Cum eſſet controverſia nulla facti, 1 5 ta- 


men diſceptationem eſſe voluit. 


FPorlenirzs, 


That a perſon, when he is charged with having 
done any thing, muſt either deny or juſtify the 
fact; I readily grant: but your modern way of 
doing both, puzzles me extremely to account for. 
And it will be as eaſy for you to quote Tully in 
vindication of that method, as to make it ſcience. 
_ Euclid often ſets out with ſuppoſing, that a propo- 

ſition is true or not true: but he never ſuppoſes 
both. The conduct of your pleaders in this caſe 
is, to me, worſe than the moſt perfect ſcepticiſm. 
I know nothing that reſembles it, but Mr. Bayes's 
dance in the Rehearfal. Firſt his troops are dead; 
then they are not dead; then it is doubtful whe: 
ther they are dead or not. An abſurdity this, in 
point, to any common caſe, (of an aſſault and bat- 
tery for inſtance,) where a Defendant firit ſays, he 
did not do the fact charged; then he ſays, that he 
did it in his oven defence. 

And then, though I ſhould admit the neceſſity 
of different forms in declarations, I have much to 
object to what you, no doubt, will call words of 
courſe, ſuch as colour, inducement, and all that 
kind of ingenuity with which Pleaders varniſh 
over the flaws of their manufactures. Why, for 
inſtance, becauſe I have reflected on a perſon's 
character, and am ſued for it, in an action for 
words, is he, at the very time he complains of ſuch 
an injur y, to do me (and what is more, to be au- 


thor iled 1 in point of form t to do me) a much greater 
injury 
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injury in the fame way! ? Why i is he to repreſent : 
me as one of a malicious, diabolical diſpoſition, 

and intending totally to ruin him? Why, when 
another knows he ought only to alledge what he 
can prove, is it a neceſſary form for him to ſay, I 
beat him with ſticks, knives, ſtaves, and endan- 


f gered his life; when, perhaps, if I did any thing, 
I on] V gave him a puth ? It is the doctrine of Plead- 


ing, that ſuch thirtgs are not traveriable, becauſe 
immaterial: if they are immaterial, for that rea. 


ſon they ought not to be alled ged. As for the 
giving colour to Pleadings; it is "hk has fright- 
encd fore from the Profeſſion itſelf; I need not 


add, it is enough to duicregur the Profeſſion in the 


Opinion of others. 
E UN o Mus. 


I muft again repeat, I neither propoſed to teach 


the rolls of Plealting, much leſs to vindicate the 
real imperieg ions, and ahule of it. It is not a re- 


Lection on the 1011 iifolt that weeds grow up with the 


fruit: it 15 on thoſe who negle@ its cultivation. 


Moi of your objections are od, and carry with 
them the ma ks of decay, as well as of age. There 


is leis room for them now than ever: at leaſt, I 


will x Maint aun, Picading was never treated more as 


act i1 its © e e muſt make it be "uh at the 
Bar. Ihe more ſtrict the aſſay is likely to be, the 
purer will the. :0In be ſent from the Mint. And 
in fach ihe ſpecial Pleaders are not now the recluſe 
beings that you ſuppoſed them, in the beginning 


of our converſation, '** people who furniſh the lan- 


% guage of courts without ever being ſeen there 
« themſclves:” but many of them, men of the 
Acit abilitics and moſt extenſive practice ; ; who, if 


their 8 
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their inclinations or other engagements to the pub. 
lic would permit, might introduce their own ſci. 
ence into the world in a manner that ſhould ſatisfy 
every friend to folid learning, and ſilence every 
cavil and objection. es: „ 

But as we are yet to look for any work of that 
kind upon this ſubject, I will endeavour to relieve 
you at preſent by obſerving, that as to the goodneſs 
of pleading, this ſcience, like every other, has its 
axioms; certain eſtabliſhed maxims, which influ. 
ence the whole, and with which all parts of the 
ſyſtem muſt be conſiſtent. es 
A Declaration, in general, we may venture to 
ſay, will be good, if the Demand itſelf is well 
grounded, the form of Action rightly choſen, and 
the circumſtances of the Caſe expreſſed with ſuf- 
ficient clèarneſs and certainty. A Plea, in gene- 
ral, will be good, it it is a certain Legal Anſwer 
to the Declaration. %%% 

To be more particular: the ſirſt fault in Plead- 
ings is fatal; and the declaration is the ground of 
the whole. So that, if the demand itſelf is faulty, 
though the Plea is equally ſo, the Plaintiff muſt 
in reaſon be the loſer: for no matter what is the 
weakneſs of a fortreſs to thoſe who are ſtill too 
weak to attack it. oo 

To have the demand unexceptionable, there 
muſt be a legal right of action, and the proper 
courſe of remedy. The caſe muſt be expreſſed 
with perſpicuity and preciſion : and hence the ne- 
ceſity of many Counts or different ways of laying 
the caſe in a Declaration. Hence, too, matters of 
inducement are laid; it is a general rule, theſe are 
not traverſable, becauſe they are not material to 
maintain the charge, but to inform the Court how 
the demand aroſe. For this reaſon, they need not 
be averred; but every thing material to be an- 
lwered, ought to be averred. | 


Then, 
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Then, as to the Plea, (conſidered, I mean, at 
preſent, as an anſwer, not as an exception, to the 
Declaration) it mult be either a direct denial, or a 
direct excuſe. Conſidered as a denial, it muſt not 
ſet out matters which do, in effect, amount to the 
general iſſue, but muſt ſet out the general iſſue it. 
ſelf: for every body ſees, the latter brings the 
Record to the very point at once, which, after 
all, in the other caſe it may come to, though, poſ- 
Ably, not till it has been ſwelled and entangled 
with Replications, Rejoinders and Surrejoinders, 
A Plea muſt not contain matter of argument or 
inference, but a politive aflertion. It muſt not 
contain departures ; or traverſe what is not al- 
jedged in the Declaration. It muſt not be double, 
but reſt on one ſimple point of defence. A Defen- 
dant, at this day, by leave of the Court where the 
Cauſe is depending, may plead ſeveral matters in 
kis Defence, but not make a Plea double. The 
antient way, ſtill uſed in many caſes, to avoid du- 
plicity in a Plea, is, firſt, to proteſt any matters 
charged are not true; and if true, by way of Plea, 
t juſtify. This form of Pleading admits, you ſee, 
of but one diſtinct iſſue; either upon a proteſtation 
er the Plea. After all, when the contents of the 
Diga are ſettled, it muſt be right in its concluſion; 
int is, in proceedings, by original writ, it muſt, 
2+ the caſe requires, conclude, either to the Writ 
or the Declaration: and in this ſenſe only, I take 
ic, is to be underſtood the maxim, that the con- 
clullon defines the nature of the Plea. And in 
every caſe a Plea mult conclude, either to the Court 
or the Country, as the matter contained in it is 
properly cogniſable by the Court or a jury; and, 
therefore, tends towards a demurrer or an iſſue of 
fact. If I am not perfectly intelligible to you, or 
have been under miſtakes myſelf in what I have 
advanced, as there is too much reaſon to fear, I 
hope the aiiicuity of the ſubject will excuſe me. 
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The ſtructure of a Record, raiſed _ theſe foun- 


dations, is not leſs ſolid than the demonſtration of 
a propoſition in Euclid : and Pleadin ng, formed on 
ſei 


theſe maxims, is not only matter of /cience, but, 


perhaps, affords ſome of the beſt ſpecimens of 


ſtrict, genuine Logic. 

I know it is the want of adhering to theſe max- 
ims, that will, after all, be urged by men of ſenſe, 
as the great objection to ſpecial Pleading. A na- 
vigation, often difficult in itſelf, and always made 
dangerous by bad pilots, has made many wiſh that 
the courſe of the voyage was entirely changed! 


Tnis view, probably, induced the Legiſlature to 


authoriſe the general iſſue in many caſes, and per- 
mit the ſpecial matter to be given in evidence. The 
ſame view, probably, occaſioned an application to 
the Legiſlature, at the time one great reformation 
in the Law was made by putting Pleadings into 
Ungliſh, to aboliſh, at one ſtroke, all ſpecial Plead- 
ing whatever. T hat part of the petition, we know, 
was barely left to ſtand on the Journals, and never 
was made part of the Law. 

Others have wiſhed to compaſs the fame aa 
but to obtain it by different means : to have the 
advantage of the general ifſue in all caſes; but 
in all caſes to have a note of the true point, 
meant to be inſiſted on at the trial, given to the 


other party or his attorney; to have that very point 


found interms by the Jury; to have it endorſ- 
ed on the Poſtea; and Judgment given on the 
point. This method, it has been thought, would 
be ſufficient to prevent ſurprize on either ſide; 
would prevent, at the ſame time, all the inconve- 
niences ariſing from the intricacies of Pleading, and 
yet make the Record particular enough, to ſet up 
one verdict, unimpeached, as a bar to another 
trial on the ſame caſe. I ſhall only obſerve, as to 
the method itſelf ; that there is ſomething analo- 


gous to it already e in practice, in the . 
0 


— 
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of an indictment for Barretry: which offence con. 
ſiſting of divers acts, in diſturbance of the com. 
mon peace, a general charge is allowed to be ſ1ffi. 
* Client on the indictment; and in lieu of the parti. 
cularity fo f ourable to the Defendant, and on that 


account, that he may not be ſu priſed, io agreea- 
ble to the general.policy of the Law, a note of the 


particular matters intended to be proved is given 
to the Defendant at a convenient diſtance of time 


betoro the trial. 

But whether frecial Neading would, in x point of 
foving tiwe or rxpence. be beiier reduced or not; 
r whether hie method wor! be effectual or not, 

2 points, at out which, I tale not upon me even 


wel hint an opinion. I am co nt co infiit, that 
Pleading is, iu its own ra ure n 2c: and that 
in all caſes, Where“ the feli ot ne «renghtſman It- 


ſolf is not deficient, the 1thmcs may de truly and 


regularly drawn. 

Thus, my Friend, have! { preſurned to vindicate 
this copious and Guitucuit audject from thoſe unpu- 
tations, which I ha! not ſcruplo, :ow, to call, rather 


the cavils of prejudice, than the attacks of truth. 


If it really wanted defence, Jam coniciovs, it muſt 


have looked for it ele here; I am too little 


verſed in the excellencies of the art, to have ſet it 
in a fair and proper light; and yet too well affected 


to the Law in general, to ſuffer raillery to pats for 


argument, and the honours of a victory, to be af- 
ſumed without even the merit of an engagement. 
Am I to inter, from your ſilence, that your atten- 
tion is only wearied, or that your objections are, 
at laſt, exhauited ? However, | think it high time 


to know your mind, and I wili call upon you in 


the words of the Poet. 


dede n manus; ſi non, accingere contra. 


PoLtonITEs. 


PoLICRITES. 


5. 7. A compleat ſurrender, I fear, you muſt | 
not expect; I am ſo far aware of your ſtrength, 
that I think it good generalſhip to reſerve my fire ; 
and permit you to flatter yourſelf, that you have 
ſilenced the battery in that quarter, that I may 
open it with more ſucceſs in another. 
And beſides, many of the objections, laying as 
ſtrong againſt the forms of Conveyancing, as againſt 
thoſe of Pleading, and which, therefore, I ſhall 
not repeat; the former has enough of its own, at- 
tended too with more fatal conſequence in this 
caſe, than in the other; and of a more extenſive, 
as well as more pernicious influence. Very few, 
in a ſociety, (comparatively ſpeaking) perſecute 
their ſpecies, or are perſecuted in Courts of Juſ- 
tice: conſequently, few ſuffer by Nonſuits, De- 
murrers, and Arreſts of Judgment. But every 
one, in his turn, that has any property at all, 
buys or transfers an eſtate, marries and dies. And, 


h. WWF therefore, every one in his turn, either in himſelf 
ſt or his poſterity, may be a victim to the Convey- 
le ancer : as he may be harraſſed by his Deeds of 
it Purchaſe, his Will, or his Settlements. And yet, 


here, I ſuppoſe, Practice is to be dignified, at Teaſt, 
with the name of an Art, as before it was called a 
Science : as I ſhall, doubtleſs, be told one has its 
Rules as well as the other its Principles. And one 
of its rules, no doubt, is to be as prolix, and full 
of tautology as poſſible. The credit of which obſer- 
vation J, by no means, take to myſelf: it has been 
made, at leaſt, a century ago; but, I ſuppoſe, does 
not loſe ſtrength at this day. One of our Legal 
Antiquarians, Iremember, ina kind of funeral Fulo- 
gium on the Saxon ſimplicity, ſo long ſince dead, 

Rt F _ obſerved, 


ES. 
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obſerved, that even in his time © an acre of Land 
& could not paſs without almo/t an acre of Parchment.” 
He would have obſerved at this day, that a fleck of 

ſheep is often converted into a Settlement. Vir. 


gil's Carthaginian Queen was immoderate as well 


as fraudulent, in cutting the thongs into parch- 
ment, to incloſe the purchaſe *® Our moderns 
are rather more moderate, as they ſeem ſometimes 
to bargain for no more Jand than they can cover 
with the uncut parchment that conveys it. If 
Somner, however, a grave antiquary, could in- 
dulge in the obſervation juſt mentioned, we may 
eaſily forgive the comic humour of the Poet, who 
makes Hamlet remark, © that the very Convey: 
« ances of a man's Land would hardly lie in his 
* colin :” and if all this maſs of verboſity ſhrinks, 
at laſt, to little or no meaning, I may well conti- 


nue and apply the dialogue of Hamlet and FOE: ; 


tio, to our preſent ſubject. 


HAM. Is not parchment made of ſheep-ſkins ? 
Hor. Ay, my Lord, and of calve-ſkins too. 
Har. They a are ſheep and calves that ſeck out aſſurance in 


EUNOMUS. 


§. 8. I fear no human ties will give the © aſſur- 


« ance” you ſeem to expect. In vain do we blame 
Civil Contracts for the want of a Security, which 
1s ſcarce to be had from Laws themſelves. The 
adequate compliance with a Law, or the perform- 
ance of a Contract, mutt ſtand a little indebted to 


* Alluding to the cradition l hinted at in theſe lines : 
Mercatique ſolum, facti de nomine Byrſam, 
Taurino quantum —_ circumdare tergo. 
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moral honeſty; or the penalties will not protect the 


one, much leſs will the parchment the other. And 


though, in many caſes, there is no intention to 
evade either a Law or a Contract, there may yet 


be a difficulty to underſtand them; a difficulty in 
both, ariſing from the unavoidable ambiguity of 


Language: and in Conveyances, very often in- 


_ creaſed by the circumſtances and condition of the 
Parties. Your objection, therefore, (to treat it ſe- 
riouſly as you began) proves a great deal too much: 


it is, in ſome meaſure, founded on the imperfec- 


tion of human nature; which, ſurely, will affect 
and perplex other human Acts, as well as Convey- 


ancing. But this unavoidable obſcurity, which is 


imputed to Conveyancing as one defect, is, in re- 


ality, the cauſe, and, I may ſay, the parent of the 
other: Deeds are, therefore, made prolix that 
they may not be obſcure. The verboſity you com- 


plain of, ariſes from the anxiety of the Parties, 
that their meaning may be fully expreſſed; that 


as little as poſſible may be left to refined conſtruc- 


tion; and no loop-hole for evaſion. And thus, in 
the common compariſon of words to the leaves of 


trees, though thick leaves do ſhade the fruit too 
much from the ſun, yet they, at the ſame time, 
defend it from blights. I do not, however, pre- 
tend to inſinuate, that the length of Conveyances, 
is not often unwarrantably licentious ; I only mean 

to anſwer in general, what you object in general. 
And it will ſtrengthen this anſwer, as well as meet 


with another part of your objection, that flows 


from a compariſon of the preſent age, with thoſe 
far back, if we. are a little more particular on this 


ſubject. The ſubject itſelf is indeed very extenſive : 
and you did not greatly exaggerate, when you 


ſaid, every body made a Purchaſe, a Will, ora 
Settlement. As all property may be conveyed, it 
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is evident modes of Conveyancing muſt depend on 
the nature and modes of Property, and are co. ex- 
tenſive with them. I will, therefore, very ſlightly, 
conlider the ſubject in this order. Firſt, I will at- 
tempt a ſhort hiſtory and general ſketch of Pro- 
perty in its ſeveral ſucceſſive ſtages, comprehend- 
ing ſome of its lateſt regulations by Law. I will 
next conlider the alterations in Conveyances, de- 
pending on the ſtate and alterations of Property, 
After which it will be neceflary to deduce the alte- 
rations in Conveyancing, introduced by Law; and, 
very ſhortly, to obſerve what are the now great 
prevailing modes of Conveyancing. Laitly, I ſhall 
enquire, whence ariſes the confuſion in forms of 
Conveyancing. In going through all this, the leaſt | 
I can do to reward your patience, is to give you 
free liberty to interrupt me as often as you pleaſe, 
to ſtart your objections, and make your replies. 


PoLICRITES. 


I wiſh you may not repent of your conceſſion : 
however, the vaſt tract of time you are about to 
comprehend will be my apology. TE: 


EUuNoOMUS$ 


l T ſhall not ſcruple to ſet out fo far in your favour 

as to take the ſubject up no higher than the Con- 
queſt: and even for a long while after, we are too 
deſtitute of particulars to be at all nice in fixing 
dates or diſtinguiſhing periods. It is ſufficiently 
evident upon the leaſt recolledion, and I will ven- 
ture to aſſume it as an axiom, that for many ages, 
« the property of the whole kingdom was compa- 
cc ratively very ſmall in itſelf, and in very few hands.” 
The riches of the nation aroſe almoſt l 

| b within 


DI A L O G UE. II. 853 


within itſelf; and England, conſidered as a reſer- 


voir, was, with reſpect to its foreign engagements, 


rather emptied than ſupplied from other quarters: 
for Wars were attended rather with expence than 
plunder. And the other great external reſource 
to a kingdom, that of Trade, for a long time did 
hardly exiſt. The Riches of this Country, at the 
times we allude to, aroſe principally from the pro- 
duce of its Land. And from the great and even 
diſproportionate tracts of Moors, Heath, and un- 
cultivated Land that we ſee even at this day, we 
may reafonably infer an infinitely greater for- 
merly; when the Foreſts Laws prevailed and en- 
groſſed ſo much of the furface: when the reſt of 
the ſurface was employed only according to the 
mean ſtate of Agriculture in thoſe days. And 
then in how few hands. was even this property ! 
The Church (comprehending the monaſteries) we 
are told had about a third part of it; and the reſt 
was parcelled out, according to the military idea 
of thoſe times, among the great feudal Lords, 
who by their immenſe accumulation of property 
were only enabled to rebel againſt their Sovereign 

and impoveriſh their fellow-ſabjedts : for the Pub- 
lic, comprehending the Bulk of the People, ex- 
cluſive of the Church and the Nobility, were either 
Mechanics and Artiſans, that from the nature of 
their trades and their tenure muſt have lived from 
hand to mouth ; or Feudal Tenants in the melan- 
choly ſeries of Vaſſalage down to perfect Villain- 
age. Nothing can take off from the deformity of 
this proſpect, but the faintneſs it acquires from the 
diſtance at which we now view it. If you would 
at once change the ſcene, and as it were contem- 
plate day. light without obſerving thoſe intermedi- 
ate diminutions of ſhade by which it is gradually 
ſeparated from darkneſs; we muſt at leaſt paſs on 
E b | to 
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to the reign of Henry VII. if not to that of Eliza. 
beth, before we can have any comfortable view of 
the Arts, Commerce and Riches of the Kingdom. 


We ſhall then find a vaſt increaſe as well as a diffu- 


ſion of Property: it was then principally that En- 


gland was connected with and began to be ſupplied 
from every part of the habitable globe: it was then 
that every individual was enabled by his own in- 


_ duſtry to acquire property, fixed in its nature, and 


free in its diſpoſal. It is enough, in ſpeaking to 


one not a Stranger to the Law and Hiſtory of his 


Country, to refer, in proof of what I advance, to 
the great Conſtruction on the Statute of Intails, 
the Diſlolution of Monaſteries, and the Statute of 
Wills. All theſe concurred to open a free Alien:- 
tion of Property; as Commerce and the Difcove- 
ries which it produced, did to increaſe it. - Not 
that, I think, the political baſis was broad enough 
to raiſe the importance and riches of this Country 
to its juſt and full grandeur, till a greater increaſe 
of Commerce ſerved to animate the Spirit of the 
Times ; and at the ſame time that it increaſed the 
Riches of England, made the Riches of England 
in a manner thoſe of the reſt of Europe. 

When from that time to the preſent you glance 
ever ſo lightly back on the abolition of the mili 
tary tenures with all their train of ſervices; the 
new ſpecies of Taxation that ſprung up out i 
their aſhes; the introduction of public funds that 
took its rife from the emergency of the public, and 
that in its conſequence has produced, and will ne- 
ceſſitate the continuance of other funds; though 
let me obſerve a wile miniſter to keep this flame 


alive now and then ſnuffs the wick inſtead of per- 


petually demanding oil; prudently reduces the 
debt in order to preſer ve the credit. Add like 
wile the eſtabliſhiment of the Bank and commer- 
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cial companies ; the ingenious, and to certain li- 
mits, uſeful ſubſtitution of paper currency for 
caſh ; the analogy that inland Bills have been made 
to bear to foreign Bills of Exchange in their nego- 
tiability and legal protection; and the coincidence 


of all theſe in forming a new ſpecies of Property; 


when I ſay you have ſurveyed all theſe in your 
mind, you will have before you a ſketch exten- 
ſive enough for our preſent purpoſe, of the gene- 
ral State of Property; from whence you will col- 
lect, that it has been in the courſe of time more 
w idely diffuſed, as well as prodigiouſly increaſed, 


43 to the mocha and quantity of it. 


Its having ſubſiſted in ſo many new modes, | 
and its being ſo widely diffuſed, are circum- 
ſtances that directly lead us to the conſideration 
of Conveyancing. The forms uſed in early times, 
you will remember, were few and ſimple: for 
which it will be ſufficient to have recourſe to We, 
Madox, and ſome other compilers of antient Pre- 
cedents ; though the Draughts in thofe Collections, 
| own, are on ſo ſmall a Scale, that thoſe of later 
ages will appear too large and diſproportionate : 
but I leave you to your own reflections on that 
head, and will go on as I propoſed. | 

6. 12. And in order to keep within moderate 
bounds on ſo large a Tec, let us e as 
well as define. 

By Conveyances, I would be underſtood to 
mean at preſent, written Inſtruments of private 
Perſons, diſpoſing of Property. This ſeems the 
molt extenſive notion of the ſubject: it has on the 
other hand its own limits, and even thoſe muſt be 
reduced in this Enquiry. 

It is obvious from this definition, chat bee are 
numberleſs written Inſtruments that by no means 
fall under the notion of ee — Such are 

. K 2 | Certificates 
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Certificates, Rules or Orders of Courts, Writs 


and Commiſſions, and various other Public Acts. 
Theſe are all written Inſtruments; but they are 
neither Inſtruments of private Perſons, nor do 
they diſpoſe of Property. There are likewiſe other 


written Inſtruments which are in part included in 


the definition; and have a neceſſary relation to 
Conveyances. They do diſpoſe of Property, but 
they are not acts merely of private Perſons. They 
are not therefore in the preſent notion Convey- 
ances; nor indeed in legal parlance have they been 
deemed ſo, but are called “ Aſſurances of the 
«© Realm,” They are Acts of Court as well as 


Acts of the Parties: or rather Acts of Court in. 


tended to ſupply the defects, ſtrengthen the opera- 
tion, and preferve the memory of what are in 
their own nature mere Acts of the Party. Such are 
ſome private Acts of Parliament, Fines and Reco- 
veries. All which it is ſufficient only to mention; 
their not being in themſelves properly Convey- 
ances will warrant our diſmiſſing them at preſent. 
By this definition too I would be underſtood to 
include a Deviſe or Will as ſpecies of Convey- 
ances ; though I know in common propriety a Will 
and a Deviſe are not only with reſpect to the dit. 
ferent nature of the property they diſpoſe of dit- 
tinguiſhed from each other, but as acts that do 
not operate till he that made them ceaſes to exiſt, 
are always in treating regularly on ſuch ſubjects 
oppoſed in a ſtrict ſenſe to Conveyances. But fo 
general a view as we are about to take will -not 
endure this preciſion. They are both written in- 
ſtruments of private perſons diſpoſing of Property, 
they are both therefore Conveyances within the 
very letter of the preſent definition. x 


§. 13. Change of Property ſeems very early to | 


have been accompanied with ſome written evidence 
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to ſubſtantiate the transfer. The ſuperior uſe of 


written agreements to thoſe made only by word of 
mouth ariſes from writing being in its nature bet- 
ter able to keep in the memory of the parties them- 


| ſelves the particulars of their agreements; and 
from its affording the beſt evidence for others to 


judge of the right of Property in caſe the claim 
ſhould be conteſted; or where thoſe who were 
privy to the making the agreement are not to be 
b 1 EC | 
No doubt of it the parole transfer was the origi- 
nal form of alienation; as it is eaſy to ſuppoſe the 
notion of Property, and the variations incident to 
it, to have been much earlier than the date of let- 
ters. The purchaſe of Sarah's Burying-place, in 
the twenty-third chapter of Geneſis, is a very early 
and beautiful inſtance of the ſimplicity of the pri- 
mitive times. And the great weight our Saxon 
Anceſtors attributed to ſimple livery is better 
known to us than their forms of Conveyances, 
To this day indeed, in Any inſtances, the greateſt 
intereſt in lands may be paſſed by mere livery and 
ſeiſin. But thoſe changes of property are neceflary 
objects of Conveyancing where there is nothing 
for a corporeal inveſtiture to attach upon; or, in 
other words, and more artificial language, what 
does not he in livery muſt he in grant,” 8 
9. 14. Should you aſk me concerning the nature 
of particular forms, as well as of the ſeveral kinds 
of Conveyances, their hiſtory and their origin; 
the dread of prolixity would make me rather pre- 
fer the riſk of being obſcure to be ſure of bein 
conciſe. This conſideration makes me gladly pass 
over the general or accidental ſtructure of the deeds 
lam after to mention; with the various forms of 
dating, executing, and atteſting. 


I ſet 
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I ſet out with obſerving, that the aherations of 
forms in Conveyancing have depended much on 
the various alterations of Property itſelf : but alte. 
rations of the modes of Conveyancing have been 
introduced independent of new modes of Property: 
and this either 1ſt by Laws introducing new forms 
—as Bargain and Sale enrolled—Covenants to 
fland ſeized to uſes—Aſlignments under the Bank- 
rupt Laws, &c. or 2. by Laws requiring new cir- 
cumſtances affecting forms that had a prior exif: 
tence: ſuch as the atteſtation of Wills —and the 
influence of Stamp Acts upon Conveyances in 
general. 

&. 15. The forms of Conveyancing that prevail 
at this day are but few : but even theſe as to thar 
origin I think ſtand in no very favourable light. 
For I ſhall not ſcruple to ſay, much of the Con- 
veyancing now In force was originally the offspring 
of fraud and evaſion. | 
A certain mixture of pride and indolence (the 
former being the conſequence of riches having pro- 
duced power; the latter employing power alone 
to increaſe the fund inſtead of the induſtry that 
firſt raiſed it), have in all times of our hiſtory made 
men affect a fondneſs for Perpetuitics ; and labour 
with anxiety to introduce and protect them. And 
this will appear to have been the cafe, both as to 
individuals, who by means of great eſtates have 
neceſſarily been as great in power: and in bodics 
of men, who being poſſeſſed of great ſtock in com: 
mon among one another have as naturally aimed 
at getting as much as they could into their own 
hands, and conſequently taking it out of thoſe t 
the Public. Had theſe attempts ſucceeded, you ſee 
by conſining Property, the current of Convey anc- 
ing at length would have been ſtopped. And yt 


it is evident tbis art muſt have been miniſterial for 


/ 
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a time, though it was in conſequence of the ſuc- 


| ceſs of its ſervice to have been diſcharged for ever. 
And this we ſhall find to be the truth. 


The individuals who have made the greateſt ef- 
forts towards Perpetuities were the Feudal Barons 
of old. The Statute de donis in a manner created 
Perpetuities : for the books often ſpeak of Eſtates 
Tail as they may by poſſibility laſt for ever. The 
Statute de donis Lord Coke expreſsly ſays, eſta- 
bliſhed a Perpetuity for all who had or would make 


it; by force whereof (he adds) all the Eſtates in 
| England were entailed, It was high time, you will 


fay, when we come to reflect on the inconvenien- 
cies of ſuch eſtates, that the Nation ſhould be in 


ſome meaſure armed at the conſequences, and 
check them in their birth. This they attempted | 


to do it ſeems by divers bills brought into Parlia- 
ment to reſtrain Eſtates Tail. But who could ſup- 


poſe the Barons (as it were by an AQ of Suicide) 


would vote againſt themſelves ? It is much eaſier 


to imagine, what Lord Coke tells us was the caſe, 
that theſe bills were always rejected. And in this 
manner Perpetuities continued for 200 years, till 


the Common Law in a manner was rouſed from 


its lethargy; and the Judges found that they could 


effect, by conſtruction of a Law in being, what 
had in vain been attempted by particular Laws 


framed for the purpoſe, And in the ever memo— 
rable period of 12 Ed. 4, the Judges reſolved, that 
by a Common Recovery the Eſtate Tail might be 
| barred. Weſtminſter-Hall has ever ſince main- 
tained its ground, and routed even the moſt cir- 
cuitous attempts to reſtrain Recoveries in favour 
of Alienations. This was the greateſt effort that 


ever was made by individuals to introduce Perpe- 
tuities. The new-fangled doctrine of 'Truſt-'Terms 


bas now and then furniſhed ingenious men with 


opportunities 
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opportunities of contriving ſettlements that look d 
this way; but the Courts have been always too 
much on their guard to let them prevail. And 
from the Will of the Duke of Norfolk, to that of 
the late famous Duke, however the ſubtilty of 
human wit has been exerted in this field of inge- 
nuity; good policy ſo materially affected by it has 
always got the better in the end. „ 

But the other ſpecies of Perpetuities I alluded to, 
aimed at by bodies of men, has not onlv been 
checked, but good has been made to ariſe out of 
evil. And that ſtream, which had it been ſuffered 
to be dammed up, would have deluged part of the 
Land, while it deſerted the reſt, by the Law pro- 
videntially forcing it a channel, became the cauſe 
of general fertility. - It is to the attempts however 
of this latter kind that we owe much of our modern 
ſyſtem of Conveyancing. * 1 5 

The alienations in Mortmain, Lord Coke ſhews, 
in the progreſs of its reſinement, introduced leaſes 
for long terms of years: which till the time of Ed. 
I. were very ſhort, and of no conſideration. And 
it is in this view only that we can account for leaſe- 
hold intereſts being ſo long incapable of giving the 
legal qualifications in various inftances, they have 
ſince been allowed to impart. It is now every day's | 
practice (however a plain man may laugh at it) for 
creatures, whoſe being is as a ſpan, to talk in their 
writings “of a thouſand years as of one day.“ 
Ihe fame views of Mortmain ſhewed the way 
to colluſive fictitious Recoveries under a pretended 
title. It was this armour, forged by fraud, that 
has in the hands of the Law been ſo powerfully 
turned againſt fraud itſelf ; and been happily found, 
as I have mentioned, to be the effectual way of pre- 
venting the other kind of Perpetuity, tho? it was 
deſigned to ſtrengthen the Perpetuities in Mortm _ 
. EV e . 
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The ſame views of Mortmain too firſt deviſed 
Conveyances to uſes. Thoſe uſes which afterwards 
grew up and ſpread ſo wide during the conteſt of 
the Houſes of York and Lancaiter ; which were at 
length modelled by the famous Statute; and were 
the origin of our modern Jointures. From theſe 
uſes likewiſe ſprung the doctrine of Truſts ; which 
at firſt (and in the Statute I ſpeak of) were diſtin- 
guiſhed from uſes in name only: and now are 
nothing more than uſes not executed by the Sta- 
| tute, as Uſes are Truſts within them. The Statute 
mentions them both as ſynonimaus : ouly as the 
proviſions of the Statute were not co-extenſive_ 
with the practice that had been connived at long 
before; ſuch Uſes as were not provided for by the 
Statute were left to their former channel of juriſ- 
diction ; and became diſtinguiſhed by the name of 


Truſts. And theſe Truſts are ſtill one of the prin- 


cipal objects, as they were originally the cauſe of 
| eſtabliſhing the great Court that has the excluſive 
cognizance of them. 

The introduction and 70 0 of Uſes, beſides 
being thus the means of forming a fair and ſolid 
union between Law and Conſcience, in making the 
latter ſupply the rigour arijiug from the preciſion 
of the other, till both compleated the true line of 
Juſtice, and the real intention of the parties in 
their agreements, contributed very much in the: 
end to the improvement. of the Law iidelf tor 
the many ſucceſsful attempts of Eng Pr. 
in the party's life-time of all future pr £1 
when he could not diſpoſe of the aide 
by any act to be in force after bis d {robably 
opened the way much caliert to rhe 1:tr34uction of 
Wills themſelves : though, { have more than 

once hinted, the wealth and freecdo the times 
were ſufficiently ripe for this mode alienation, 

ſome me before! it was cftabli{hc} Law. 
From 
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From the premiſes [ have now laid before you, 
it is not too much to conclude, what was aſſumed 
in the obſervation, that the ſpirit of innovation, 
and even of fraud, have in the end been the parents 
of public uulity. And later times that have adopt- 
ed theſe inventions as a regular part of their ſyſtem, 
may even now commend the Authors, as the Rich 
Man in the Galpel did his unjuſt Steward, becauſe be 
 afted wiſely; that is, becauſe the policy of his CON- 
duct was in conformity to his principle, bad as his 
principle was in itſelf: but the proſtitution of abi. 
lities to evade the Laws of one's Country, however 
ingenious and ſubtle the means are, no good man 
W ill even think of commending. 

§. 16. After this excurſion into the origin 1 fo 
large a part of our preſent ſyſtem, a minute detail 
of the leſſer parts would be leſs excuſable; indeed 
the anecdotes themſelves are few and thinly ſcat- 
tered in our books. It is ſaid, it J recollect, that 
Executory Deviſes, for inſtance, came in about 
2 8 Elizabeth's time: perhaps it is more correct 

to ſay the legal toleration of them began about 
that time; for though they have a ſmall tendency 
to perpetuity, and are deſtitute of that certainty of 
Intcreſt the Law has required in pafling Eſtates ; 
yet they had obtained in ſo many inſtances, and 
the real inconveniencies were found comparatively. 
fo few to what the overturning fo many Wills in 
oppoſition to this practice would have produced, 
that it ſeemed necetlary to admit of them to a cer- 
tain limited degree. Not but that this form, which 
an indulgent admiſſion meant as a kind of boom 
croſs a harbour, to preſerve the veſſels already 
lodged there, has by its dangerous ſtructure in 
many inſtances, prevented others from ever arriv- 
ing there, and has often overſet the Teſtator's in- 
tention, it was contrived to preſerve. Sir Orlando 
| e 
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Brydgeman and Sir 8 North, we are ak 
were the Patrons and Founders of a very uſeful 
5 in all Family Settlements, that of "Tru 
tees to preſerve contingent Nemainders. And the 
Books have handed down Sir Francis Moore, who 
flouriſhed about the middle of King James's Reign, 
as the firſt practiſer of a form of Conveyance, 
which has now almoſt abſorbed every other as a 
ſubſtantive form, that of Leaſe and Releaſe. 

Particulars of this kind, if they could be traced 
with certainty, would neither be unentertaining 
nor perhaps uſeleſs in practice: they would at 
Jeaſt be the means of ons duc honour to the Au- 
thors of uſeful inventions; and ſo far would be a 
valuable part of legal hiſtory. 

§. 17. The preſent modes of Gonvey ancins that 
e prevail, I ſaid, were few ; can re ecollect 
but five at all in uſe. I mean the ſimple original 
Conveyances: the reſt being either derivative or 
collateral; or co.nbinations 'of both kinds of In- 
firuments | in one Deed. 

The Conveyances of the ſimple kind are Feoff. 
ment, Bargain and Sale, Grant, Leaſe, (to Wuien 
we may add the Releaſe, becauſe it is, in fact, the 
principal mode of original Conveyances, though in 
its nature dependent on the Leaſe, but bot Leaſe 
and Releaſe taken together make but one Convey— 
ance) and laſtly, a Will or Deviſe. | 

By derivative Conveyances, I mean ſuck as arg 
ſtrictly in their nature dependent on one of theſe 
principal original Conveyances; and cither avicat, 
confirm, alter, or enlarge the intereſt form erly 
paſſed by them. Of this kind are Deeds of Con- 
tirmation, Surrender, Revocation, Defeaſance, 
Alignment, and the like. 

The complicated Conveyances of chief note, and 
which may occaſionally comprehend by recital all 
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others, are a Marriage Settlement and a Will. 
Indeed as they reſpect the two great periods in 
human affairs, in which the whole of a man's 
effects are neceſſarily brought within his contem- 
plation it is NO wonder they are in themſelves of 
2 complex nature, as they muſt often exhibit a 


review of ſo many former acts concerning the dif. 


ofition of his Property; and at the ſame time 


look forward ſo far as in a great meaſure to inffu- 


ence the ſtate of it for the future. 

By the former a man is as it were to endow the 

family, in proſpect of forming which he is induced : 

to marry. 
By the latter he is in proſpect of leaving this . 

world, to provide for thoſe he would ſubſtitute 


here in his room as to the enjoyment of his Pro- 


erty: and to make an entire and complete diſpo- 
Fa of it. It is impoſſible not to recollect upon this 
occaſion the excellent advice of Lord Coke, which 
therefore I need not repeat: was it followed, it 


would moſt likely prevent half the diſputes that 1 


have ariſen upon this ſubject. 

Neither of theſe are Common Law Comveyances} 5 
and but of late years (within a century 1 think) 
come to that ſize we now ſee them; particularly 


the former, which of all others beſt warrants the 


ſeverity of your ridicule. | 
For as to Wills, the Antients oath to have been 

not much leſs prolix than we are at preſent. * 
remember to have met with an old Greek Will of 
Theophraſtus the Philoſopher, curious indeed as to 
its preamble, atteſtation, and many other circum- 
ſtances : but, at the ſame time, perhaps one of the 
ſtrongeſt inſtances now remaining to juſtify the im- 
putation of qQUAcity Tully: has ſixed on the 
Greeks. 

8. 18. The 
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&. 18. The confuſion and uncertainty you com- 
plain of in Conveyances does not ariſe ſo much 
from length as from other circumſtances. Princi- 
pally I think, 1. from the uſe of ill-defined words, 
and affectation of unuſual clauſes. The policy of 
the Law itſelf has in many caſes, as well as in Con- 
veyances, guarded againſt this uncertainty by re- 
quiring in ſome caſes the inſertion of the technical 
word that is to denote the particular act in con- 
templation; and by allowing in thoſe caſes no ſub- 
ſtitution of paraphraſe or explanation. Thus in 
Indictments for particular crimes, the words Mur- 
der, Burglary, Rape, can be ſupplied by no cir- 
cumlocution whatever. And thus in particular 
Conveyances, the words Exchange, Bargained, 
Sold, and Warrant, are equally neceflary. _ 
But the caſes where this exactneſs is required 
are few; and it is no balance for the want of ex- 
1Anels in other reſpects in thoſe very caſes. The 
defect ariſes from a higher ſource. Lord Coke was 
in his time aware of it, and has pointed out the 
_ cauſe, and thereby the remedy. He tells us, Con- 
veyances and Wills are abſurdly and intricately 
made, becauſe they are intruſted to © Imperities.“ 
And yet in his time, when the Law was ſo much a 
ſtranger to our language, Quacks in Pleading and 
Conveyancing could be but tew in compariſon. 

2. But Conveyances and Wills have now and 
then, it muſt be owned, ſplit upon another rock ; 
when no ignorance of the Law could have been 
imputed to the makers of them, but on the con- 
trary too much ingenuity ; when they have at- 
tempted what the Law will not allow. As was the 
caſe of the Perpetuities, concerning which we have 
_ talked ſo much. | 


 PoLI1CRITES. 


s EUNOMUS. 


POLIRITES. 


&. 19. And now you have once more mentioned 
them, let us have a word of the reaſons for which 
the Law entertains this abhorrence of Perpetuities. 
What is there of ſuch policy in the Law fo anxi. 
Hully reſtraining the natural wiſhes of mankind 
from doing by their own acts, what even the Law 


itſelf would in ſome meaſure do for them if it was 


left to the courſe and operation of Law? The Law 
by a regular uninterrupted courſe of deſcent would 
tranſmit a Man's Eſtate down to his remoteſt heir 


at over fo great a diſtance : nay, a Man may grant 


his Eſtate to another and his heirs for ever. Or 
after all the various intermediate 1utereſts in an 
eilate, created tor thouſands of years, or after 
veſting an eſtate by ſo many limitations in Tail, a 


Man may reſerve the ſame eſtate to his own right 


heirs for e All this the Law confeſſedly allaws: 
änd what are views of Perpctuity, a common un- 


derſtanding would naturally aſk, if theſe are not ? 


EUNOMUS. 


You do not want to be informed, that though 


by deſcent an eſtate may be continued Ineally to 


the heir of any given Proprietor to the remoteit 


diſtance ; or though the Proprietor may do that 


a CL 


hiinſelf which (you ſay) the Law would do for 


him; or by parity of reaſon may upon good conſi- 
deration convey as remote an intereſt to the heir 
ofa firanger; yet in none of theſe caſes, will the 
eftate neceſlarily be ſo cont;nued: nor indeed in 
the common courſe of things 1s it ever likely to 
reach any very remote period. When the Law 
continues an eſtate to a man by deſcent, the . 
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fal of i it by him is as "free as the poſſeſſion : and 
though the ſame deſcent would by notion of Law, 
and operation of the Grant, carry it down to his 
| heirs for ever, he may the moment he is in poſ: 
ſeſſion defeat the hopes of all that come after bin 
is to this eſtate. And when I give an eſtate to a 
man and his heirs for ever, his diſpoſal of it to 
another 1s as free and open 2s mine was to him. 

It is the attempt to confine this diſpoſal, to ren- 
der an eſtate perpetually unalienable, or unalienable 
for a time, that the Law will not allow it to be 
tied up from alienation, that is the Perpetuity 
which the Law abhors. This, I ſaid, would have 
been the conſequence of a ſtrict adherence to the 
Statute de donis, with regard to individuals; and 
of Gifts in Mortmain to Bodies Politic. This 
would in a leſs degree too have been the confe- 
quence of ſome modern ſubtleties in the moulding 
of Truſt Terms. All theſe attempts therefore the 
5 has wiſely defeated. The reaſons of the ab- 
horrence the Law has always had to them can never 
be a ſecret, if you do but conſider, 1. That they 
are abſolutely inconſiſtent with the temper of a 
free Government, by lodging too much power in 
1 few individuals. 

In the feudal times they had other inconvenien- 
ces which do not now ſubſiſt, ſuch as e 
the Lords of their perquiſites. | | 

2. But more particularly, (becauſe this inconve- 
nience would be more ſoon and generally felt) they 
would be a bar to Induſtry and Commerce; the 
Cultivation of Land ; and the Improvement ef 
Eſtates: to which I need not ſay a freedom of charg. 
ing or conveying Property is abſolutely neceſſary. 
| 8. 20. The Common Law then has a very rok 
political abhorrence of Perpetuities, or any re- 

| ſtraints 
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ſtraints of Property, that are unfit for the genius 


of a free and commercial Country. 


PoLICRITES. 


May it not however he thought, that the free. 
dom of alienation itſelf is in ſome caſes exceſſive; 5 


and that political views do, in ſome inſtances, ſtand 
in the light of moral duties? _ 

It may be ſaid, by the Power of making a Deviſe 
or Will, a perſon may leave his whole family deſti- 
tute, and the Law cannot controul it. The Wife, 
it muſt be owned, is in this caſe better ſecured at 
all events than the Children; the proviſion of 
Dower at Common Law, where ſhe has not barred 
it by accepting a Jointure before marriage, will 
controul any Deviſe whatever as an antecedent 


claim: but a Man may leave all he has from all or 
any of his Children, and his Children — 7 be with. 


out remedy. 
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1 he juſt anſwer to this barely poſſible inconve· 


nĩence is, that in conſiderable for tunes, where the 
inconvenience would pinch moſt, it will be leß 
likely to Nes the Children being generally pro- 
vided for by Settlement, beſides the chance they 
have under a will. And as to the power itſelf of 
diſpoſing by Wills, it is what all countries in the 
world have ever adopted; and as Laws are not 
made againſt monſters, few States have ſuppoſed 
that Parents would be ſo unnatural] as to make uſe 
of this power in prejudice to their Children, and 
therefore have made no proviſion againſt it. Ad 


ea quæ frequentius accidunt, Jura adaptantur. : 
And 
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And this reaſoning will be an anſwer to another 
caſe, which may be more likely to happen, and 
that too perhaps without any bad intention of the 


Parents; and yet be equally ſevere in its conſe- 


quences. This inconvenience may reſult from the 
mere act of the Law, even againſt the preſumed 
intention of the Party. A man may die ſeized of 
an immenſe real eſtate, and perhaps hardly any 
perſonal eſtate, or at leaſt not enough to diſcharge 
his debts : ſuppoſe that he leaves many children 
totally unprovided for by ſettlement, and that he 
dies inteſtate, the eldeſt ſon in that caſe, his heir 

at law, ſweeps away his whole eſtate; his other 
children are, as the Law ſtands, not entitled to a 
farthing, and have nothing to rely on but the be- 
neficence of their brother. This caſe in all its cir- 
cumſtances will rarely happen ; the blame, when 
it does happen, mult be laid in the firſt inſtance to 
the feudal courſe of deſcent, which, being once 
eſtabliſhed, neceſſarily occaſioned the poſſibility of 
this and other hardſhips, in all places where the 
cuſtomary power of deviſing was not preſerved: 
it ſubverted that of the Common Law, which fa- 
voured an equal diſtribution. Many States indeed 
have inveſted primogeniture with a larger propor- 
tion, the feudal alone gave it an entire preference: 
and yet moſt writers dare conſidered this prefe- 

rence as ſtrictly in conformity to feudal principles, 
and neceſſary at a time when rules of landed pro- 
perty were to be calculated with a view to the 
military genius of the times; and when war was 
not, as in more civilized ages, carried on merely 
tor the ſecurity of property. When the feudal 
lyſtem wore away by degrees, the power of diſ- 
poling by Will was re-eſtabliſhed : and that in moſt 
caſes is a balance to the inconveniencies ariſing 
trom the courſe of deſcent ; eſpecially if we take in 
| 5 FVV the 
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the additional ſecurity moſt families have in the 
ſettlements made at the time they are firſt formed, 
This, in general, will be a match for the acciden. 
tal omiſſions or incqualities of a Will ; much more 
for the uncommon chance of an inteſtacy that is to 
operate merely on a real eſtate. 
The Law then does not deſerve to be arraigned 
either for its too great indulgence or reſtraint of 
alienation: and as to the uncertainty complained 
of in the forms of alienation, the cauſe of thoſe 
defects has in ſome meaſure been pointed out. 
§. 21. But as ſome kind of balance to the uns. 
voidable as well as artificial uncertainty of language, 
the Courts of Juſtice have endeavoured by con- 
ſtruction as much as poſſible to unite the intention 
of the parties with Rules of Law, and give them a 
Joint operation. On this account (among other 
rules, which are ſo many as to exceed all recollec- 
tion) 1. They will lean more to intention in a 
Deviſe than in a Deed, for reaſons already given. 
And yet a Deviſe of Land in conſtruction has been 
diſtinguiſhed as much perhaps from a Will of per- 
ſonal eſtate on the one hand, as it has from a Deed 
on the other. The particular penning of the Act; 
of Hen. VIII. authoriſing Deviſes, the additional 
requiſites preſcribed by the Stat. Car. II. as to their 
execution; but above all, the conſideration of the 
Statutes having introduced a new Law in this fe. 
ſpect, have occaſioned a Deviſe to be conſidered a 
an execution of a power which, like all other 
powers, mult (though in a liberal view) be exe— 

cuted in purſuance of the authority from whence 
it is derived. ä 

2. They will often take many different Deeds 
reſpecting one tranſaction all together in conftruc- 
tion, and conſider them as one Deed. In 


the ſame manner as in conſtruction of an AR of 
Parliament, 
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Parliamenit; all other Acts made in pari naterii are 
taken as one and the ſame ſyſtem; or in the ſame 
manner as all the parts of any one Deed, or of any 
one Act of Parliament, in order to explain a par- 
ticular clauſe. | 
3, Courts of Equity, and Courts of Law, will 
follow the ſame rules in conſtruction of Deviſes: 
and Courts of Equity, though they have, as I ſaid, 
the excluſive cognizance of Truſts, will follow the 
ſame rules in conſtruction of the limitations of a 
Truſt, as Courts of Law do in the conſtruction of 
legal limitations of eſtate. 

And when we have this ſecurity | in theſe and 
other fundamental rules of conſtruction, there is 
n but little-reaſon to exclaim againſt variety of ſeem- 
a ingly diſcordant conſtructions on the penning of 
particular Conveyances, each affecting to diſtin- 
= itfelf by ſome peculiarity of cant or expreſ- 

jon, which muſt ever be at the riſque of a different 
(and moſt often a fatal) conſtruction. 

§. 22. But theſe conſiderations at beſt are a oY 
greſſion from our ſubject of Conveyancing. When 
the Draught is perfect, the Conveyancer has ſiniſh- 
ed the arduous part of his buſineſs. The Agent 
muſt ſee it properly engrofled and executed: When 
executed, the parties themſelves mult take care to 
preſerve it. 

And as far as concerns the Artiſt, if we were to 
recapitulate in a few words, in the abſtract nothing 
more ſeems neceflary in this art than to know 
what „degree of property the party is clearly 
poſſeſſed of; what intereſt it is his intention to 
convey; and if the intention is legal, how to 
eflectua ate it by the belt legal Form of Convey- 
Auce,” Taking care here, as was ſaid, in Plead- 
ing, in the kirk place to chuſe a form ſuited to the 
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ſubject; and when choſen, to obſerve the neceſ. 
ſary preciſion which that form requires. 


PD LIICRITES 


&. 23. It would be rather a paradox to the rules 
of politeneſs, or of honeſty, to tell you, the reaſon 
of my not having kept my word with you is be- 
cauſe you have kept yours ſo well with me, in 
giving me more ſatisfaction than I expected on the 
ſubject. I promiſe you I ſhould not have ſpared 
any objections that had occurred to me on the foot 
of interruption ; but you have in this part of your 
diſcourſe not given me much opportunity. Ano- 
ther topic yet remains; as to which you will 
hardly be ſo fortunate, I mean what is commonly 
called © Practice of Courts: by which I under- 
ſtand one mighty maze without any plan: where 
you may wander on without any guide to direct 
your ſteps, or any hopes of keeping the right path, 


if by chance you are once got into it. 
EUNOMUS. 


I will own to you, the knowledge of Practice 
can be acquired only by Practice; though as its 
rules depend on principles, it is as much a ſcience 
as any other part of the Law is. It is impoſſible at 
preſent even to recollect thoſe rules, and often dit- 
ſicult to inveſtigate them. The very few books of 
any credit that have been written on this ſubject 
are written on 4 looſe and unconnected plan; and 
after all ſpeak only to the learned. This branch of 
Law is more than any other deſtitute of any ele- 
mentary treatiſe. Whoever affects acquaintance 
with it, is left both to teach and to perfect himſelf 
in it by experience; and muſt not expect wow any 
thing 
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thing hitherto communicated on this ſubject, to 
form an idea of it without à conſiderable atten- 
dance, and without making his own concluſions 
from à vaſt number of particulars. For the ve 
few books about it are a mere common. place; dif- 
' tributed under ſome general titles, of uſe perhaps 
to Practiſers themſelves, but have no tendency to 
convey a knowledge of Practice. As I was led by 
theſe reflections to think upon this ſubject; and 
am ſatisfied the idea I had formed is a new one, ſo 
Tam in ſome hopes it is not altogether i inaccurate; | 
and that it will place the thing in rather a clearer 
and leſs difagreeable light than it has been hitherto 
ſeen 1 „ | 
&. 24. In unfolding my idea of practice, 1 ſhall 
ſpeak to you as I would to the world, was I to 
write upon the ſubject: in which ſituation 1 would 
ſuppoſe my Readers perſons firtt ſetting out in the 
profeſſion, who either from Lectures in their Uni- 
verſity, or their own private Studies, had a tole- 
rable notion of the general principles of our Law, 
though they had not as yet, or had but barely, ſet 
a foot in Weſtminſter- Hall; and conſequently had 
as little idea of the Practice of a Court as is poſſible: 
it being pretty clear, I ſuppoſe, that no- body is 
born with knowledge of this kind; and perhaps 
5 clear that no- body would deſire ever to acquire 
it without the proſpect of a lucrative application. 
This being premiſed, a great part of what 1 have to 
ay ſhall ariſe from the following caſe. _ 
« APerſon (let us ſuppoſe) who has a Cauſe of 
Action, either in a Right detained, or an Injury 
done, is determined to N his Action; and 
* by his Attorney takes out Proceſs againſt the 
* Party complained of; in conſequence of which 
the Party complained of (whom we call the De- 
A tendant) either puts in common or ſpecual Bail, 
56 as 
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* as the caſe requires. The Defendant being thus 
„ ſecured, the Plaintiff declares, in proper form, 
„ the nature of bis caſe, The Defendant anſwers 
e this Declaration; and the Charge and Defence, 
ce by due courſe of Pleading, are brought to one 
* or more plain ſimple Facts. Theſe Facts ariſing 
* out of the Pleadings, and thence called Iſſues, 
“ come next to be tried by a Jury. The Jury 
c having heard che Evidence upon the Iſſue before 
* them, find (we will ſuppoſe) a verdict for the 
“ Plaintiff; on that verdict Judgment is after- 
“ wards entered. The Plaintiff's Coſts of Suit are 
F5 then taxed by the Officer of the Court; and the 
judgment is put in Execution by levying on the 
„ Defendant's Effects, the Damages given by the 
* Jury and the Coſts allowed by the Court; which 
* being done, there is an end of the Suit, and both 
% Parties are once more out of Court.” | 


PoLiCRITES;. 


Short and clear indeed! But you forget that 
this view of a cauſe, without any interruption 
from the firſt Proceſs to the Execution, compared 
with its real progreſs, is like the idea a traveller 
forms of a country beheld at a diſtance : mountains 
and villages appear much nearer than they really 
are ; the ſeveral intermediate valleys and various 
inequalities of ſurface being overlooked in ſo ex- 
tenſive a proſpect. And whoever thinks to ſee an 
end of a cauſe, in every caſe, by going regularly 
on without any delay from its commencement to 
its concluſion, propoſes to travel as a bird does 
through the air. Deſign and accident may both 
ſtand in his way: and here, as in Mechanics, the 
whole motion which began in one direction may 


be deflected altogether into another. 
| EUNoOMUS 


< 
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F. 25. The Practice of a Court in Civil Suits, I 
own to you ariſes almoſt entirely © from the inter- 
ruption” in the regular ſtages and courſe of a cauſe. 
Thoſe regular ſtages (as to the time and manner of 
carrying them on) are themſelves the legitimate 
offspring of the eſtabliſhed Practice of the Court, 
where the cauſe is brought : when they are pur- 
ſued, the courſe of the procceding runs on ſmooth 
and ſilent, t ranſacted by the Attornies in the cauſe - 
and the Officers of the Court, without ever being 
heard of in open Court. The irregularities that 
puſh a cauſe out of its regular courſe muſt be re- 
dreiſed by the interpalition of the Court: and it 
is this kind of buſineſs that furniſhes and makes 
up a great part of the viſible Practice of the Court 
in Term time. 5 c | 
. 26. This idea of Practice will ſcarce be intelli- 
gible without going into particulars. I will do 
this with pleaſure, becauſe 1t will not only explain 
my notion more fully, but will give me an oppor- 
tunity of vindicating the Law from a very popular 
objection, ariling (it any where) from this quarter, 
[mean „its delay.“ 3 

need ſcarce premiſe, that the Application to a 
Court by Council is called a Motion; and that the 
order made by à Court on any Motion, when 
drawn into form by the Officer, is called a Rule. 

In the caſe put, I ſaid, the Attorney firſt takes 
out Proceſs againſt the Detendant, in order to 
make him appear and put in bail. 1. The Proceſs 
taken out may be irregular, and then it will pro- 
duce Motions to ſet it aſide. As for inſtance ; where 
the Defendant is a privileged perſon. 2. It may 
not only be irregular, but highly oppreſlive ng 

i e then 
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then it grounds a Motion for an Attachment againſt 
the Parties executing the Proceſs, as for a con- 
ſtructive contempt of the Court. This is a general 
Motion, and may (as the oppreſſion itſelf may) 
ariſe in any ſtage of the cauſe. The Suit itſelf, as 
well as the Proceſs, may be irregular ; and then 
it will occaſion a Motion to ſtay Proceedings in a Cauſe, 
as either where the Parties have agreed to com- 
promiſe the matters in difference, and a releafe is 
not executed ; for the releaſe when executed may 
be pleaded in bar of the action. The firſt Proceſs 
may be regular, and the Bail may not; and then 
we hear of various Motions—either, 1. To diſcharge 
the Defendant on Common Bail, where it appears 
from the affidavit that he is not liable to give ſpecial 
bail; or where the affidavit to hold to bail is de- 
fective. 2. To of afide a Judges Order made at 
his chambers relating ta the bail, This kind of 
Motion may be made on other grounds ; if the 
bail is regular in the manner of putting it in, but 
ſuſpicious as to the circumſtance of the bail; the 
Plaintiff gives notice, and the Defendant moves 10 
juſtify bail in open Court. . 
FSF. 27. Having done with the Bail, we will come 
to the Declaration; and this will furniſh ſeveral 
Motions as to the delivery of it the frame and ſtruc- 
ture of it or the neglect of it by the Defendant. 
Perhaps it cannot be delivered in the common 
form, the party abſconding to avoid it: and then 
the Plaintiff moves nt ſome other ſervice of the De- 
claration may be ſufficient, The Declaration being 
delivered, the Defendant may apprehend it to be 
immoderately prohx and impertinent ; in which 
caſe he will move to tribe out fome Counts in the Decla- 
ration : the Court uſually, upon this, order it to 
be referred to the Maſter of the Plea Office, and 
the Maſter's Report is the ground of the Rule 
: | e afterwards 


afterwards made. A Motion for the Maſter*s Report, 


is another Motion that may ariſe in various parts of 
a cauſe, as I ſhall repeat. | 


In an action, that is in its nature tranſitory, if 


the Declaration lays the Cauſe of Action in one 
county, and it did in reality ariſe in another, the 


Defendant may avail himſelf of that circumſtance ; 


and upon Affidavit apply to the Court for the 


Plaintiff to change the Venue, that is, the place where 


the cauſe of action is declared to have happened, 
from the firſt county to the latter. The Venue 


may likewiſe be changed from any county in Eng- 
land, wherever the Cauſe of Action aroſe, to that of 


Middleſex, where the Court fits, if the Defendant 
is privileged as attendant on that Court: or where 


the Jury, and not the Venue, is to be changed, as 
where the material evidence ariſes in the place laid; 


but no Jury, common or ſpecial, can be had diſin- 
tereſted (as where it is a County-Cauſe about a 


Bridge, or the like) it is uſual to move for a trial in 
the adjoining county upon entering a Suggeſtion on the 

Roll. „„ „ ED 
A Suggeſtion on the Roll is ſometimes entered 
for other purpoſes ; as where the Sheriff, who re- 

gularly returns the Proceſs, is partial: and this too 
even in the return af the Freeholder's Book for a 


Special jury to be ſtruck by the Officer of the 


Court; in that caſe the Coroner muſt return the 
lift; and even where this precaution is neglected, a 
challenge may be taken to the array of a Speciat 
ES po Em EE 

If a Declaration is ſubſtantially defective, the De- 
fendant, inſtead of anſwering, demurs to it. The. 
exception he takes, is thereupon ſolemnly argued 
in Court; if allowed, the Defendant has finat 


Judgment ; if diſallowed, there is Judgment againſt 


him to anſwer. farther. If, on the other hand, the 


Declaration 
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Declaration is delivered, and is une xceptionable, 
and the Defendant neglects to anſwer it in due 
time, the Plaintiff has his Judgment by Default; 


but if the Plantiff is over haſty in ſigning this Jude: 


ment, the Court will interpole on motion to ſet afid de 
he Yudement : in conſequence of which, the De- 
ferdant will be at liberty to plead. The Motion to 
ſet aſide a Judgment obtains in other inſtances ; and 
the Motion for Judgment, as in caſe of a nonſuit, | 
ariſes on another ground: both which I will ſhew. 
§. 28. When the Defendant comes to plead to 
the Declaration, inſtead of making in due time a 
plain devial of the charge, called the general iſſuc, 
he may find it neceflary to vary the common courſe, 
either by enlarging the time or the manner of 
pleading; in which cafes he will move for time 1 
ſead: which being a matter of indulgence, the 
Court upon the equity of the caſe may refuſe or 
grant: and grant without or upon terms. At 
Common Law, you know, a Defendant could only 


picad one ſingle matter: which rigour often abridg- 


ed the juſtice of his defence, and was doubtleſs 


one cauſe of perplexed inartificial pleading, the 
party endeavouring to croud as much reaſon as he 
could into his plea, however intricate, repugnant 
and contradictory he made it by fo doing. Ihe 
Legiſlature thought it neceſſary to remedy this 
great defect, and have enabled the Defendant, as 
it were, to open as many trenches againſt the ene- 
my a5 the nature of his ground will permit. By 
theſe means the fort indeed is oftentimes rendered 
impregnable ; but ſometimes the ſiege is only pro- 
tracted. However, to drop our allegory and go 
on with thc cauſe; if the Defendant thinks more 
than one plea neceſſary, he moves the Court for leave 
to plead ſeveral notiere, which he mentions. Some- 


times this expedient 1 is an atter-thought, and then 
| a5 
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as it tends to delay the Plaintiff by putting him out 
of the beaten track, the Defendant moves to with- 
draw the general Tſſue and be at liberty to plead ſpe- 
cially ; ſometimes he moves the contrary. | 
8. 29. The Plea, Replication, Rejoinder, &c. 
if they are ſo lucky as to eſcape Demurrers, are at 
length quietly ſettled on Record, and come to that 
happy period called an Iſſue, Which remains to be 
ſent to a Jury: in order to which all the Record 
down to the Iſſue which it includes, is tranſcribed 
from what is called the Plea Roll, and which is 
only part of a large bundle comprehending the 
caſes of a hundred other perſons, and never ſtirs 
out of cuſtody of the Court. That tranſcript is 
called the N/ Prius Roll: as the Niſi Prius Roll, 
after it is returned from the trial, aſſu mes the Name 
of the Poſtea; terms you will allow extremely ſig- 
nificant when their origin is compared with their 
application, however barbarous when they ſtand 
by themſelves : as awkward perhaps in the eye of 
prejudice, as a foreigner may appear to the vulgar 


of our own country; and for no other reaſon _ 


but becauſe his dreſs and manner are different from 
their own. „„ I 

S. 30. Between the Iſſue and the Trial ſeveral 
Motions may happen which may either put off the 
trial or not. Of the latter kind, and at this ſtage, 
is a Motion by the Defendant for leave to pay money 
into Court ; which is an admiſſion of ſo much being 
due, and nonſuits the Plaintiff if he does not prove 
at the trial that more is due than what the Defend- 
ant has ſo paid into Court. Thie fame kind of ap- 
plication has been extended to goods of various 
kind in diſpute; but as to theſe the Court has been 
rather ſhy in granting the Rule, and has ſaid more 
than once, © that they do not keep a warehouſe;“ 
and indeed Weſtminſer-Hall would hardly be big 
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enough for the purpoſe, if this kind of application 
was, much indulged ; beſides, 1 no Recovery in a Per. 
ſonal Action, except in that of detinue, is ſpecific 
as to the thing itſelf, though it is as to the value; 
and conſequently as the thing, when fo returned, 

may be in a worſe condition than when it was 
taken, the Plaintiff would be worſe off by having 
it brought into Court, than if he had damages eſti. 
mated according to the value of it at the time it 
was taken. 

Many circumſtances may make it neceſſary to 
poſtpone a trial, or vary the common forms of ex- 
mination. The neceſlary witneſſes in the cauſe 
may reſide altogether abroad, or being there for a 
time, may not be likely to return at the regular 
time of the trial: in the firſt caſe the Court is 
moved for a commiſſion to examine witneſs on interro- 
gatories ; which interrogatories are ſettled here, 
ſent over, and with their anfwers properly atteſted 
are ſent back and read in evidence at the trial: in 
the latter caſe, the trial is delayed, on motion to 
put it off for the abſence of a material witneſs, But 
ſuppoſe by this delay the other fide are likely to 
loſe evidence that is ready at the time, either in 
caſe a material witneſs is ſo old and infirm that he 
is not likely to ſurvive the arrival of the evidence 
expected by the other party? or in caſe his neceſ- 
ſary buſineſs, as a trading voyage or employment 
abroad, obliges him to leave England before the 
trial can come on? 


POL I CRITES. 


That part of the delay you are now. conſidering 
reminds me of an odd anecdote I have heard of 
this nature: a cauſe of conſequence was put off 


tor ſome years during Queen Anne's Wars, on 2 
| | | motion 
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motion from time to time to put it off, on the ab- 
ſence of the Duke of Marlborough, who was a 
material witneſs, and obliged by his poſt to be 


often backwards and forwards. | 
Evunomus. 


In a caſe however far ſhort of that, you will agree 
that the indulgence to one fide in putting off the 
trial would produce an injury to the other ; unleſs 
ſome proviſion was made on his part by way of 
equivalent: and therefore whenever that is the 
caſe, on the other fide a motion is made to examine 
ſuch witneſs de bene efſe ; the conſequence of which 
is to admit the depoſitions ſo taken as evidence, if 
the perſon cannot afterwards be examined in chief 
at the trial. What if a witneſs is under none of 
theſe incapacities, but being duly ſummoned ne- 
glects to attend ? his negligence ought not to pre- 
judice the oppoſite ſide, though it does an injury 
to the ſide which ſummons him. The trial in that 
caſe then ought not to be put off as a mere matter 
of indifference. The other party has brought per- 
haps a waggon full of witneſſes, has made out his 
briefs, and his briefs are delivered to Council: in 
that ſituation the. other ſide muſt either go on with 
the trial and place his miſcarriage to the abſent 
witneſſes account; or he muſt withdraw his Re- 
cord, and pay the other ſide their expences for at- 
tending the trial. Hard he ſhould do either, and 

the witneſs himſelf, the cauſe of the miſchief, re- 
main with impunity. The Law therefore gives 
two remedies againſt the witneſs in ſuch a caſe 
1. Either to bring an Action upon the Statute to 
recover the penalty expreſſed in his ſummons ; or 
2. The Law in vindication of the contempt itſelf 
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has ſuffered by his neglect, will puniſh him crimi. 
nally, on a Motion for an Attachment. | 
But we have hitherto been conſidering only pa- 
role or living evidence, as having an influence on 
the delay of a trial- The ſame muſt in many caſes 
follow from written teſtimony. Thus for inſtance, 
among other particulars, we often hear of Motions 
for leave to inſpect and take Copies of Corporation 
Books ; or of Motions for an order to produce them at 
the Trial. 5 3 
§. 31. And not only the Witneſſes in a Cauſe, 
but the Jury occaſion particular applications to the 
Court: ſo does the nature of the Cauſe in queſ- 
tion ; and ſo does the courſe of judicature itſelf. 
The nature of the Cauſe will ſometimes require 
the Jury to ſee the very ſpot where the matter in 
diſpute ariſes; in which caſe, after Iſſue joined, the 
Court is moved for a vicw. The Cauſe is at other 
times either of that nature that it may exceed the 
apprehenſion, or be likely to inflame the paſſions 
of a common Jury; in either caſe, a Special Fury 
will be moved for, compoſed of Gentlemen of ſu— 
perior underſtanding, and leſs liable to influence, 
than country people in general can be ſuppoſed to 
be. Sometimes the Cauſe is apparently likely to 
be very long, intricate, and important: impor— 
tant, I mean, both in its value and conſequences; _ 
circumſtances which make it neither eligible to 
bring it on before a ſingle Judge, or within the 
conſined limits of an aſſize commiſſion. . Beſides, 
it is very well known (ſo much does great modeſty 
inſeparably accompany uncommon merit) that 
Judges of the greateſt abilities have uſually de- 
clined giving any deciſive opinion on important 
points ariſing at the trial in the country: in conle- 
quence of which, what with all the train of ex- 
pence and delay attending the argument of a Caſe 
We 
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or Spectat Verdict; it is ſontetimes much better at 

once, all things confidered, to bring the Jury and 
Witneſſes up to town, and try your Cauſe before 
the whcle Court. From theſe en ariſes 

a Motion for a Trial at Bar, which being allowed, 
very often the points are determined, as they ariſe, 
by all the Judges of the Court, and {ſatisfaction 
given to both parties: in which caſe the extraor- 
dinary expence of the trial is more than balanced 
perhaps by the conſideration of its being moſt pro- 
bably deciſive. 

5. 32. After baving thus gone a little out of the 
way to put a caſe leſs common, let us once more 
return to the common caſe, and imagine the Cauſe 
brought to the Aſſizes, the Jury ſworn, and the 
Wi neſſes (if you will) examined. The trial goes 
on, or it does not—if it goes on, either a verdict 
is given, or there is not—if a verdict is given, it 
is either given for the Plaintiff or for the Defend- 
ant. The Jury may be ſworn, and the Witneſſes 
may be in part examined, and yet the trial may 
ſtop ; becaufe the Parties may then, or at any time, 
compromiſe the matter in difference, or agree to 
refer it to arbitrators: in either caſe a rule is made 
at the aſſizes (called an order of Niſi Prius) and 
motion is afterwards made to make the order of Ni: 
Prius a Rule of Court. This is always done upon 
conſent of both ſides, and is the beſt ſecurity of 
performing an agreement or an award; becauſe it 
__ engages the beſt ſecond in the world to hoht with 
your antagoniſt, by making the injury done to 
you a contempt of the Court. 

Well, but ſuppoſe the parties are as averſe to a 
reference © as the widow Blackacre in the play “,“ 
the Cauſe then, it is plain, muſt go on: it may g g90 
on, and yet not get to a verdict; becauſe it the Plain- 


_* Wycherley's Plain Dealer. 
Do till 
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tiff does not prove his Caſe, the Defendant calls 
no evidence: and inſtead of a verdict on either 


ſide there is a nonſuit. Wherever a verdict is given, 
the Plaintiff at leaſt muſt give evidence to maintain 
his declaration: where evidence is produced on both 


ſides, the verdict is given for the Plaintiff or Defen- 
dant, according to the ſuperior weight of evidence, 


§. 33. Here cloſes the trial; and from this pe- 


riod it is that the Record aſſumes the name of the 
Pojtea ; and if the trial is deciſive, by neither the 
Law nor the Fact being afterwards controverted, 
the Poſtea is delivered by the proper Officer to the 
Attorney of the victorious Party to ſign his Judg- 


ment: but in many caſes after a verdict given, 


there is room to queſtion its validity ; in which 
caſe the Poſtea remains in cuſtody of the Court. 


The verdict may be exceptionable either from miſ- 


direction of a Judge in point of Law, or the mil- 
behaviour of the Jury—in which caſe a motion 


may be made 70 /et it afide, (as it may on other 


rounds)—or from a manifeſt imputation on their 
1 in its being clearly contrary to evidence; 


or in the damages given greatly exceeding the in- 
jury ſuſtained; in both which reſpects a new rial 


may be moved for: or if the verdict itſelf ſtands un- 


1mpeached, yet ſome original defect may appear on 
the face of the Record which ſhews no verdict 


ought to have been given, or though given no 
Judgment can be had on it: and when this happens, 


the motion is in Arre/t of Judgment. Suppoling 


the Verdict and Record to ſtand clear of all objec- 


tions, the Judgment follows of courſe; and after 


Judgment, Execution. The purpoſe of which Ex- 
ecution is to levy the damages aſſeſſed by the Jury, 
and the coſts allowed by the Court. The Execu- 
tion however may for a ſhort time be interrupted, 


in caſe any objection ariſes to the taxation of coſts; 
and then a motion may be made for the Maſter 70 


review 
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review his taxation. This and every act of the Maſ- 
ter being liable to be reviewed on appeal to the 
Court; though in judging of ordinary ſtages of 
Practice, he is inveſted with original and compe- 
tent juriſdiction: this Officer, both in his ſituation 
and employment, bearing no very remote analogy 
to the Judex Pedaneus of the Roman Law. The 
Execution may be ſuſpended on other grounds; 
the original party may die, in which _ (where 
the action is not perſonal) a ſcire facias muſt be 
had againſt his executor: or ſometimes, where 
the original party is ſtill living, inſtead of an Exe- 
cution Pad on the Judgment, an Action of Debt 
may be brought on it. That action, unfavourable 
in the eye of the Law, becauſe it is commonly the 
offspring of negligence and oppreſſion,) may for 
inſtance be brought where an Execution againſt 
the goods was preferred to that againſt the perſon, 
and it comes out from the return of the Sheriff 
that no goods are to be found. If the Sheriff in 
this reſpect returns a falſity in fact, or in point of 
Law by an illegal preference of one demand to 
mother, he is liable to an action for ſuch falſe re- 
turn. But if he or his Officers miſbehave in this 
kind of execution, or in any other ſervice of a 
writ, they are liable to an Attachment; which, as 
I hinted, is a remedy the Court have always at 
hand to redreſs the oppreſſion of their Officers in 
any ſtage of the proceeding : and it would be well 
if it was conſidered by them like the drawn ſword 
of Damocles ever hanging from a flender hair, 
with the point juſt over their heads, and ready to 
— _c _c.cEE- . 
S. 34. When Execution is over, the Cauſe 
s over: and the Parties cannot well have a longer 
heat than in the courſe J have deſcribed. But a 
Cauſe may on many N ras come much ſooner 
. | | tO 
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to an end; and in a direction very different from 
what has been mentioned. — It may come ſooner to 
* 2a trial—or it may come to execution without a 
trial, I will begin with the latter. In the caſe 1 
put at ſetting out, and in the general expoſition of 
the caſe, it has been ſuppoſed that the Defendant 
pleaded to the Declaration; but it was intimated, 
that if he neglected to plead, Judgment would be 
had againſt him by default, It was not ſo proper 
at that time to purſue the conſequences of that 
meaſure: but now I muſt obſerve, that in conſe. 
quence of the default of a plea, the truth of the 
fact is confeſſed, and cannot be afterwards liti- 
gated as it is on a trial: but this Judgment, though 
it operates ſo as to preclude the Defendant from 
controverting the fact, which is the cauſe of ac- 
tion, does not go to a confeſſion of the damages 
laid in the Declaration; for a perſon may lay any 
damages in his Declaration, and is not at liberty to 
recover more than he does lay, even though he 
proves it on evidence; becauſe, perhaps, no parole 
proof ſhall prevail againſt his own admiſſion on 
record. But with this liberty of laying damages 
to any amount, it would be manifeſtly unjuſt 
ſhould he recover any more damages than he ac- 
tually proves: that he {ſhould be permitted to form 
an imaginary ſcale of his own, and others be 
obliged to conform to its meaſure. And therefore 
in every caſe the actual proof of damages mult 
ever precede the recovery of them. In the caſe of 
a Judgment by default, inſtead of the common 
proceſs and the regular formation of an iſſue, a3 
in the common courſe, a writ of enquiry goes to 
the Sheriff, who ſummons a Jury for the purpoſe 
of aſcertaining the damages : till this is done, the 
Judgment is called Interlocutory, in oppoſition to 
a ſinal complete Judgment. In this courſe of pro- 
ceedirg other motions may ariſe—to ſet aſide i 
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Judgment and Writ of Enquiry iſſued thereon, as ir- 


regular—to execute a Writ of Enquiry before a Fudge 


inſtead of the Sheriff, where it is a matter of im- 


portance—and ſometimes for a new Writ of 1 


For exce/ſrve damages, in the ſame manner as for a 


new trial on thoſe grounds. When the Writ of 
Enquiry has been duly executed, then the cauſe 


comes out of this by-path, and goes on in the old 


road to the regular Judgment and Execution. 
§. 35. There are two caſes, however, where the 


admiſſion of the Defendant ſilences all future en- 


quiry either as to the truth of the fact, or the 
quantity of the damages : and conſequently ſuper- 
ſedes both a common trial and writs of enquiry— 
that of a direct © confeſſion of the ation” —and a 
warrant of Attorney to confeſs a Judgment: this 
latter occaſions a motion very often; for where it 
is above a year ſtanding, motion muſt be made or 
leave to file the Warrant of Attorney on affidavit of 
the Defendant being {till alive and the debt un- 
aid. 5 "We 523 5 
: When I ſaid. juſt now, a matter may come 
ſooner to a trial, I alluded to what is called an i/ue 
directed by the Court; which obtains in a Court of 
Law principally where a queſtion of civil right is 
involved in a criminal proſecution for a miſdemea. 


nor; in which caſe, it is the uſual lenity of the 


Court to ſuſpend the latter till the former has been 
tried? or where a Court of Equity directs facts to 

be enquired of at Law, and does not reſt the caſe 
on depoſitions. And this manner of trying the 
fact, by directing an iflue. has great advantages 
over a regular form of action : 1. In being better 
adapted to the real merits of the cafe. ' 2. In avoid- 
Ing the delay and intricacy of Pleading. And it 
is in effect pretty near the method that I ſaid had 
been propoſed as a ſubſtitute for ſpecial pleading = 
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in all caſes: for under the form of a wager, the 


real point between the parties is always brought 
§. 36. Thus have we, in a regular analyſis of 2 
civil ſuit, ſeen how a very great part of the Prac- 
tice of the Court in cauſes does ariſe. The gene. 
ral motions have been progreſſively pointed out in 
the natural order, though in the courſe of practice 
they muſt be made promiſcuouſly : and though in 
this view they appear but few and ſimple, are yet 
capable of being infinitely diverſified as to their 
objects. 5 8 „„ 
After having ſo minutely traced the ſmalleſt 


fibres of this branch of practice, let us endeavour 


to conſider practice itſelf as one whole; and ſee 
what other diviſions it is capable of, and which 
may aſſiſt in giving a general idea of it. 
It is evident from the leaſt recollection, that 
what has been ſaid relates merely to the practice of 


the Court in civil ſuits; and in general concerns 


the trial of a cauſe; and therefore the former ſub- 
ject may be for a moment reſumed, in order (by 
way of giving a fuller general idea of practice) to 


_ eſtabliſh a diſtinction between ſuch motions as are 


in their nature previous to the trial itſelf, or ſubſe- 
quent to it. Of the former ſort are motions—t0 
ſtay proceedings in a cauſe—all motions relating to 
bail—all relating to declarations—to the time and 
manner of pleading—for changing venues—ſpecial 


juries, and many others we have juſt conſidered. 


Of the latter ſort neceſſarily are motions to ſet aſide 
verdicts—for new trials—in arreſt of Judgment 


_ motions concerning writs of enquiry, and others 


that are eaſily claſſed according to this diviſion 
from what has now paſſed. There are ſome Mo- 
tions too, you will remember, that in the abſtract 
are of an ambiguous nature, and may ariſe in any 
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rt of 2 cauſe, either before or after a trial, 


| nt doubtleſs, you will allow are Motions for : 
an Attachment and for a Maſter's Report—and - 


there may poſſibly be others, though I do not at 


this time recollect them. 


8. 37. Every Motion hitherto has been ſuppoſed 


5 to have ſome relation to the trial of a cauſe; there 
are ſome few intirely independent of it ſuch may 


a Motion for a Prohibition be in many caſes; ſuch 
are many applications to the Court for ſummary 
relief on Acts of Parliamen —as relating to arti- 


cles of Clerks, to Attorniz —Inſolvent N 
and others of that ſtamp. _ 


Poriearz 8. 


In this dell you ſeem to 1 paſſed over the 
capital diſtinction of a court of Law conſidered as 


having civil or criminal juriſdiction: having ſo 


fully diſcuſſed the former, I hope you do not mean 


to forget the other. 


Eunomvs. 


8. 38. The Gn buſineſs cwhich was origicatly- 
the — branch of the juriſdiction of the Court 
of King's Bench, and of which it ſtill retains ex- 
cluſive Juriſdiction) muſt be treated of in a differ- 
ent method, from that I fell into in deſcribing the 
courſe of Practice in cauſes between man and man. 
There I deduced the great outlines of Practice from 
2 minute analyſis of a civil action: the Practice of 
Courts of Equity may be deduced in the fame 
manner, by attending to the ſeveral ſtages from 
the filing of the Bill to the Execution of the De- 
cree. The conformity is o obvious that it is un- 

neceſſary 
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neceſſary further to unfold this idea by recurring 


to particulars. 
The Practice on the Crown: ſide will not admit 


of the application of this idea: much the greateſt 


art of it is independent of any ſolemn trial; and 
the trials themſelves are too ſimple to endure much 
interruption, or branch out into any points of 
Practice. I know not how to explain it better 
than by dividing the Crown Practice into ſuch 
matters as originally commence in this Court ; and 


ſuch as are removed into it from other ee 


juriſdictions. Of both which kinds taken. toge- 
ther (for we need not diſtinguiſh them minutely at 
preſent) are, Motions for an Habeas Corpus—for 
Mandamus's—to exhibit Articles of the Peace—— 
Motions relating to the diſcharge of Recogni- 
zances, to remove Indictments, Orders of Seſ. 
ſions, Convictions made by Juſtices from their 
common ordinary courſe of proceeding by Writ 
of Certiorari into this Court, on ſome foundation 
of complaint againſt them. The viſible Practice 
that occaſions this removal, and that ariſes from it, 
may be reſolved into theſe few Motions, very fim- 
ple in their kind, though inlngtety diverſified as to 
their objects. 

I. The general Mation to remove the Indictment, 
the Order or Conviction by Certiorari. 2. Motion 
7 quaſh the Indictment, Order, or Convidien 
when it is removed. And in the caſe of an In- 
dictment removed, either on a Demurrer it is ſet 
down to be argued; or Motion is made to quaſb it 
before trial, or Motion in arreſt of Judgment, or 
Motion for Fudgment, after the trial. The Motion 
for a ſpecial Fury, as well as ſome other Motions 
already mentioned, may accidentally be made in 
the caſe of an Indiament, as it is in a civil ſuit. 

2. But the moſt extenſive juriſdiction is involved 


in matters of original cognizance, whether it 5 
| Such 
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gards nn or merten ch mat- 
— as are entirely independent of either, or any 
ſolemn trial; ſuch as begin and end on Motions: 
but of all this I need not be very particular. 
There is little or no difference between an In- 
ditment commenced in this Court, or removed 


from another county, as to the Motions concern 


ing them. As to Informations, though altogether 
the creature of this Court, they admit but of three 
Motions—the application to the Court to grant 1. 
when granted and tried, a caſual Motion in arre/t of 
Judgment on grounds ariſing from the Record itſelf 
—or where the charge in the Information and the 
Verdict are both inconteſtable, the Motion for Fudge 
nent. 

6. 39. You muſt have obſerved, there is a pleaſ- 
ing ſimplicity in Crown Proceedings, that at the 
ſame time it favours the Liberty of the Subject, 
raiſes the dignity of the Law itſelf: that at the 
ſame time it has ſtood the teſt of ages, = ſtood 
unimitated or eee, 


Policairzs. 


Whatever may be faid of them, by way of com- 


mendation in this reſpect, they have not however 


eſcaped cenſure in another. In particular, the 
form of Proſecution, by way of Information, has 
been much inveighed againſt when compared with 
that of Inditiment. 


Evnonus. 


Whether this has been done on juſt cm 
may be worth while for us to ſtop and conſider; 
and the rather, becauſe the path is not 0 much 
out of our WRY 28 NOW: in itlelt. 


Let 
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Let us ſee wherein they agree, and wherein they 
differ. They agree in this, that each is only an ac. 
cuſation of a crime; and where each has the ſame 
crime for its ſubject 'as it may have in many miſde. 
meanors) the puniſhment may be exactly the fame: 
becauſe ſuppoſing the puniſhment in ſuch caſes diſ. 
cretionary in the Court, the Court does not necef- 
ſarily atten) to the mode of proſecution, in ſix. 

ing the rature or quantity of the puniſhment. 
But hey differ, it may be ſaid, in this, that the 
accuſation in one ſhape is more rigorous than in 
the other; and that though the puniſhment, as to 
(the ſtrict idea of it) the ſentence of the Court, be 
the ſame, yet the conſequences of one mode of 
proſecution being more ſevere than the other, one 
mode may be ſaid to be much more penal than the 


other. 

When I do moſt heartily give the preference to 
that of Indictment, as the moſt ancient, approved, 
conſtitutional form of praceeding, I muſt not be 
ſo partial as not to own an Information has its great 
uſe in many caſes where an indictment cannot be 
had; and that though an Indictment upon the 
whole is preferable, yet an Information has many 

eculiar advantages to the Defendant, that are 
overlooked by prejudice and inattention. = 

Ihe moſt glaring circumſtance that diſtinguiſhes 
the method by Indictment, and ſeems to give it ſo 
great a preference to an Information, 1s the man- 
ner in which the accuſation by Bill is made. In 
every Bill found by a Grand Jury, twelve per- 
ſong at leaſt muſt concur in finding the facts that 
are the grounds of the accuſation. In a profecu- 
tion commenced by Information, only four can 
give an opinion as to the weight of the charge laid 
before them; a concurrence of three is ſufficient 
to direct the proſecution; or even two, who may 
pe the only perſons preſent in Court, Setting aſide 

b therefore 


ta 


"TM 1 4 l. O 't 2 038 Al 125 
therefore any ſuppoſition of ſuperior abilities and 
greater experience reſulting from the particular 
ſtation of the perſons who decide on the latter; 


it may be ſaid, in a Judgment of facts (of which 
| every man is preſumed a competent judge) a De- 


fendant has naturally a greater ſecurity for a right 
judgment from a greater number. He has this 
advantage too in a proceeding before a Grand 

jury, that if they judge in his favour, by throw- 


ing out the bill, he is entitled to his action againſt 


the Proſecutor for a malicious proſecution, in the 


ſame manner as if the Bill had been found, and 
he was afterwards acquitted on his trial: but tho? 
an Information is refuſed on application, or tho? 
the Defendant 1: acquitted on his trial, I do not 
know, that in either caſe, he has any remedy for 
a vexatious and opprefhive Proſecution ; and yet 


the expence, which is the ground of the action in 
the firſi caſe, is much greater in every ſhape in 


the latter. 


Iheſe circumſtances tending to guard any one 


from an undue Proſecution, or giving him the 
means of avenging an attempt towards it, will na— 
turally be conſidered as inclining the balance much 

in favour of Indictments- But then before the 
other Proſecution can be directed, a perſon has op- 
portunities of defending himſelf, which he has 
not in the former. He can be heard on oath in 
anſwer to the charge made; and the Court judges 
on weighing the Affidavits of one fide againſt 
thoſe of the other : but a Bill preferred betore a 


Grand Jury is a proceeding merely ex parte; it is 


an accuſation which is to be anſwered hereafter : 
but this though, as it precludes nothing at a future 


trial, it is no more than an accuſation ; yet as it 


_ undergoes ſo cloſe an examination in the outſet, 
may be juſtly conſidered as a kind of trial in itſelf, 
As ſuch an enquiry therefore, when it terminates 
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in conviction, induces a ſtronger orefumntion of 
guilt; it does with more propriety aggravate the 


expence, if not the puniſhment. 

But this previous examination is full as material 
in its conſequences to the Defendant at the time of 
his trial, as it was at the time of making the charge, 
He can confront the witneſſes with their own aff. 
davits; and the credit of their evidence at the 
trial will depend on the conſiſtence of it with their 


former account. Aud as this circumſtance more 


eafily leads to the detection of Perjury, it is in 


ſome meaſure an equivalent to the advantage in the 
other caſe from an action for a malicious Pr oſecu · 


tion. 
Let it be 6 too, that tue the Statute 


of King William, this mode of Proſecution is on a 


much better footing than it was formerly, in which 
indeed it was open to very juſt complaints. Now 


it muſt be either applied for in open Court, or filed 
by the Attorney-General, and not the Coroner, or 
Maſter of the Crown- Office, as it was before; 
though it has been ſuppoſed that the Bill was in- 
tended to have been much more comprehenſive in 
its reſtrictions than it was, as it afterwards paſſed. 

It is ſcarce incumbent on me to add, that moſt of 


the Motions that have been all along mentioned in 


conſidering the courſe of Practice, are attended 
with Affidavits, or ſworn depoſitions in writing. 

Courts of Juſtice ſeldom give any credit to parties 
but upon oath; indeed, how could they, when each 


fide would demand the like credit to their afler- 


tions, though what they aſſerted was in contra- 
diction to each other? It is much to be doubted, 
whether the oath itſelf upon all occaſions deſerves 
credit: but ſuppoſing it does in general, thus 
much may be obſerved of Aſſidavits, that the 


reaſon of the Motion being made, the 3 
0 
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of the facts to be diſcloſed in it, and the opinion 
of the Court upon thoſe facts, all depend ultimately 
upon them. An oath in all judicial tranſactions 
is the dernier reſort in queſt of truth: and fo 
much is an oath regarded by the Court upon theſe 
oOccaſions, that when Affidavits are full and poſi- 
tive, the Court has leſs room to go into circum- 
ſtances. But when they are evaſive and contra- 
dictory; and while falſehood, that muſt lay ſome- 
where, is .concealed, becauſe the credit of the 
party falſifying is, as yet, unimpeached; it would 
be impoſſible to come at the truth, without ſifting 
the Affidavits themſelves ; whence, by comparing 
the circumſtances, it may be found (if poſſible) 
on which ſide the juſtice of the cauſe is placed: and 
where, for want of it, a miſerable ſupport 1s bor- 
rowed from enormous Perjury. It muſt be own'd, 
that iniquity, ripened by ſome experience, is often 
capable of framing ſuch Affidavits, that, like 
Milton's Hell, they ſhall diſcover = 


4 No light, but rather darkneſs viſible.” _ 


Sometimes, one would think, the ſucceſs of the 
cauſe depended merely upon {wearing laſt. 
l can not but obſerve, there ſeerrs to be no crime 
that deſerves its puniſhment more than that of 
Perjury; for no crime can have conſequences 
more univerſally deſtructive. Does not every trial, 
and all determinations in Courts of Juſtice, whe- 
ther life or property is at ſtake, depend upon evi- 
dence on oath ? Among the arguments on every 
fide of us, there is none that more forcibly proves 
the uſe of Religion in ſociety, than the general 
uſe made in ſociety of this act of Religion, called 
an Oath. There is none, we may add, ſhews a 
„ e greater 
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in conviction, induces a ſtronger preſumption of 


guilt; it does with more propriety aggravate the 
expence, if not the puniſhment. 


But this previous examination is full as material 


in its conſequences to the Defendant at the time of 
his trial, as it was at the time of making the charge. 


He can confront the witneſſes with their own aff. 
davits; and the credit of their evidence at the 
trial will depend on the conſiſtence of it with their 


former account. Ard as this circumſtance more 


eaſily leads to the detection of Perjury, it is in 
ſome meaſure an equivalent to the advantage in the 
other caſe from an action for a malicious Proſecu- 
Let it be remembered too, that ſince the Statute 


of King William, this mode of Proſecution is ona 


much better footing than it was formerly, in which 
indeed it was open to very juſt complaints. Now 
it muſt be either applied for in open Court, or filed 
by the Attorney-General, and not the Coroner, or 
Maſter of the Crown-Office, as it was before; 
though it has been ſuppoſed that the Bill was in- 
tended to have been much more comprehenſive in 
its reſtrictions than it was, as 1t afterwards paſled. 


It is ſcarce incumbent on me to add, that moſt of 


the Motions that have been all along mentioned in 


conſidering the courſe of Practice, are attended 


with Affidavits, or ſworn depoſitions in writing. 
Courts of Juſtice ſeldom give any credit to parties 
but upon oath; indeed, how could they, when each 
fide would demand the like credit to their aſſer- 
tions, though what they aflerted was in contra- 
diction to each other? It is much to be doubted, 
whether the oath itſelf upon all occaſions deſerves 
credit: but ſuppoſing it does in general, thus 


much may be obſerved of Aſſidavits, that the 


reaſon of the Motion being made, the * 


me. ls © 393 
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of the facts to be diſcloſed in it, and the opinion 
of the Court upon thoſe facts, all depend ultimately 
upon them. An oath in all judicial tranſactions 
is the dernier reſort in queſt of truth: and fo 
much 1s an oath regarded by the Court upon theſe 
occaſions, that when Affidavits are full and poſi- 
tive, the Court has leſs room to go into circum- 
ſtances. But when they are evaſive and contra- 
dictory; and while falſehood, that muſt lay ſome- 
where, 1s concealed, becauſe the credit of the - 
party falſifying is, as yet, unimpeached; it would 
be impoſlible to come at the truth, without ſifting 
the Affidavits themſelves ; whence, by comparin 
the circumſtances, it may be found (if boſlible) 
on which ſide the juſtice of the cauſe is placed: and 
where, for want of it, a miſerable ſupport is bor- 
rowed from enormous Perjury. It muſt be own'd, 
that iniquity, ripened by ſome experience, is often 
capable of framing ſuch Affidavits, that, like 
Milton“ 8 Hen, they ſhall diſcover 


TT” No light, but rather darkneſs viſible.” 


Sometimes, one ould think, the ene of the : 
_ cauſe depended merely upon ſv earing laſt. 
I can not but obſerve, there ſeems to be no crime 
that deſerves its puniſhment more than that of 
Perjury; for no crime can have conſequences 
more univerſally deſtructive. Does not every trial, 
and all determinations I in Courts of Juſtice, whe. 
ther life or property is at ſtake, depend upon evi- 
dence on oath ? Among the arguments on every 
{ide of us, there is none that more forcibly proves 
| the uſe of Religion in ſocicty, than the general 
ule made in ſociety of this act of Religion, called 


an Oath. There 1 is none, we may add, ſhews a 


* cater 
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greater contempt of Religion, than a breach of 
Oaths ; and, in proportion, as Perjury gathers 
ſtren th, and comes off with impunity, nothing 
' bids * for the utter ſubverſion of Law and 
Juſtice, and, in the ruin of them, for the diſſolu- 
tion of ſociety. 

But this is not the only, though the principal, 
complaint azainſt ſome Affi avits. The matter of 
them 1s not only often falſe, but as often frivolous, 
Inſtead of containing poſitive aſſertions, as from 
their nature they ought to have, they are ſtuffed 
with impertinent ſtories and concluſions from ſup. 
poſed facts, inſtead of the facts themſelves, that 
ought to be poſitively alledged. Often you will 
obſerve, the very language of Affidavits renders 
them ſuſpicious, by being too artificial; as when 
countrymen expreſs their knowledge of the facts 
they atteſt, — 


Velut inpati triviis ac wu Forenſes ; ; 


or when two Affidavits are too ſimilar to have 
been made by different perſons. _ 

After theſe flight and general remarks on Affi. 
davits, I have nothing further to obſerve concern- 
ing them, but that they may be diſtinguiſhed as 
to their different ſubje&ts—either as they are Affi. 
davits of Notice only; or as they go to the merits: 
and it is to the latter kind that what has been ſaid 
above 1 is to be applied. - 
8 40. Now to recapitulate all that has been ſaid 

in a few words—Practice in general, it appears, 
is either in Civil or in Crown Cauſes. In Civil 
Cauſes it is either independent of a trial, or 
relative to it—lIf relative to it, ariſes cither 
from Pretbing applied for before, or after the 
= trial. 


DIALOGUE ., | wg 


trial. As to Crown : Cauſes, you remember, 


only one diſtinction was inſiſted on, either as 


Practice concerned the original juriſdiction of 
the Court, or ſuch as is exerciſed, as it were, 
on appeal. And unleſs I was to read over to 


| you a hundred printed Rules of Court, and the 

ſeveral Caſes and Books on this ſubject (which, by- 
the-bye, I would not wiſh any enemy I have to do) 
| TI can not undertake to be more explicit on this 
„ e 


PoLICRITES. 


After you have been at the pains of ſo long a ſo· 
lloquy, I ſhould be aſhamed to attack you under 
any head but that of palpable omiſſion. Though 


you have exceeded the ſtretch of the legal fiction, 


„that makes the Term but as one day;” and in 
this view of Practice, may be ſaid to have brought 


many Terms into one, or 1n more animated phraſe, 
% have turned the accompliſhments of many years 


«* into an hour-glaſs* ;”? yet give me leave to ſay, 


you have in one reſpect put me in mind of a fly 
buzzing about a candle; you have been round and 
round about the light without touching it; you 
have brought every part of Practice to the point of 


trial, and yet not ſaid a word about the trial 


itſelf, 


EUNOMUS. 


$. 41. Reflect a moment on your own compa- 


riſon, and you will want no anſwer. What would 
become of your poor fly, if he approached too near 


* Prol. to Hen. 5. 
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the light ? The danger of attempting this ſubject 
would not be leſs ; the difficulty of deſcribing it 
would only prove the weakneſs of the undertak. 
ing. This field of Practice, I will own to you, I 
think, of all others, is the moſt extenſive, and 
gives one of the nobleſt views of our legal conſti. 
tution. But great as it is in ſpeculation only, the 
idea of it in the abſtract will fall very far ſhort of 
what any one will conceive from a ſhort attendance 
on the Practice. Beſides, where ſhould I begin? 
or rather, how could I ſay enough of the excel- 
lence of the form, regulations and improvement of 
Juries ? of the incomparable manner of ſifting truth 
In the perſonal examination of Witneſles ? of the 
admirable diſplay of reaſon and eloquence in the 
obſervations on Evidence, and the addreſs to the 
Jury? and of the extreme caution the Law has ob- 
ſerved in ſo nicely ſeparating the peculiar provin- 
ces of the Judge and the Jury ; and when it has 
left the excluſive detcrmination of the weight of 
Evidence to the Jury, the care it has taken that the 
Judge, in his recapitulation of the Evidence, ſhall 
repeat to them the material facts, naked and un- 
diſguiſed wich the deceitful colouring of intereſt or 
of eloquence ? 5 | , 


POLICKRITES. 


§. 42. It is this © very colouring” that the 
world ſo much object to, and which, in many caſes, 
makes truth ſo unlike herſelf, that it is not always 
eaſy to know her.: ſo that if you decline expati- 
ating on the excellency of this form of trial, I hope 
it it was only in regard to that, you will fay a 
word about the abuſe of it. The Judge and the 
Jury I ſay nothing of: indeed, in this reſpect, 
there is no room to ſay any thing: the miſtakes of 
7 . either, 
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either; (as you have ſaid) ſhould : his happen, may 
be ſet right after the trial. Buiterial -miſrepreſen- 
tations in other parts of the Proceeding are innu- 
merable, and yet I know not how they are ever 
prevented. I will ſtate the objections in the very 


words of an old Citizen, who having been ſo un- 
fortunate the other day as to loſe a cauſe of conſi- 
derable value, and, as he conceived, from the 
perverſion of Truth and Juſtice, not the want of 


it in his own caſe, very innocently took his re- 
venge by abuſing the whole Profeſſion in a dare 
circle of his acquaintance.—“ The ſtory of the 


cc 


„ ſaid, was not more ſatirical than true; and it 


ie 


60 


Cow (meaning, I ſuppoſe, Swift's Cow) he 


was far ſhort of the real abuſe. A ſtring of wit- 


neſſes are put into a brief, ſome of whom are to 


prove that two and two may make five, or that 


they never heard they made only four, juſt as 
occaſion requires: or if they come inclined to 
ſpeak the truth, the other fide. are prepared 
either to ſhew that they are not to be heard be- 
cauſe it is barely poſſible they may have a half. 


penny intereſt in the conſequences of a poſſible 
determination; inſomuch that, I believe, if a 
Teſtator in a Will of his Lands was to leave one 
of the ſubſcribing witneſſes only a halter, he 
would not be admitted as a credible witneſs : 


or elſe the croſs- examination is to be ſpun fo 


fine that a man 1s at laſt beat out of common 


ſenſe, and is brought to contradi& himſelf a a 
hundred times without perceiving it; or when 
every other topic fails, the witneſs is to be 


abuſed, becauſe he does not know what he is 


called for, or becauſe he does not, or becauſe he 
will not, ſay more than he knows. This raiſes. 


a laugh among the country people; 
| os | Solventur riſu Tabula. 
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the light ? The danger of attempting this ſubject 
would not be leſs ; the difficulty of deſcribing it 
would only prove the weakneſs of the undertak. 
ing. This field of Practice, I will own to you, I 
think, of all others, is the moſt extenſive, and 
gives one of the nobleſt views of our legal conſti- 
tution. But great as it is in ſpeculation only, the 
idea of it in the abſtract will fall very far ſhort of 
what any one will conceive from a ſhort attendance 
on the Practice. Beſides, where ſhould I begin? 
or rather, how could I fay enough of the excel- 
lence of the form, regulations and improvement of 
Juries ? of the incomparable manner of lifting truth 
in the perſonal examination of Witneſles ? of the 
admirable diſplay of reaſon and. eloquence in the 
obſervations on Evidence, and the addreſs to the 
Jury? and of the extreme caution the Law has ob- 
ſerved in ſo nicely ſeparating the peculiar provin- 
ces of the Judge and the Jury; and when it has 
left the excluſive detcrmination of the weight of 
Evidence to the Jury, the care it has taken that the 
Judge, in his recapitulation of the Evidence, ſhall 
repeat to them the material facts, naked and un- 
diſguiſed with the deceitful colouring of intereſt or 
of eloquence? e 5 
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8. 42. It is this © very colouring” that the 
world ſo much object to, and which, in many caſes, 
makes truth ſo unlike herſelf, that it is not always 
_ eaſy to know her.: ſo that if you decline expati- 
ating on the excellency of this form of trial, I hope 
if it was only in regard to that, you will ſay a 
word about the abuſe of it. The Judge and the 
Jury I ſay nothing of: indeed, in this reſpect, 
there is no room to fay any thing: the miſtakes of 

5 either, 
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either; (as you have ſaid) ſhould een, may 
be ſet right after the trial. Bu ® miſrepreſen- 
tations in other parts of the Proceeding are innu- 
merable, and yet I know not how they are ever 
prevented. I will ſtate the objections in the very 
words of an old Citizen, who having been fo un- 
fortunate the other day as to loſe a cauſe of conſi- 
derable value, and, as he conceived, from the 
perverſion of Truth and Juſtice, not the want of 
it in his own caſe, very innocently took his re- 
venge by abuſing the whole Profeſſion in a yy 
circle of his acquaintance.—“ The ſtory of the 
« Cow (meaning, I ſuppoſe, Swift's Cow) he 
C ſaid, was not more ſatirical than true; and it 
e was far ſhort of the real abuſe. A ſtring of wit- 
„ nefles are put into a brief, ſome of whom are to 
« prove that two and two may make five, or that 
they never heard they made only four, juſt as 
e occaſion requires: or if they come inclined to 
« ſpeak the truth, the other fide, are prepared 
ce either to ſhew that they are not to be heard be- 
* cauſe it is barely poſſible they may have a half. 
« penny intereſt in the conſequences of a poſſible 
« determination; inſomuch that, I believe, if a 
« Teſtator in a Will of his Lands was to leave one 
of the ſubſcribing witneſſes only a halter, he 
« would not be admitted as a credible witneſs : 
or elſe the croſs- examination is to be ſpun ſo 
« fine that a man 1s at laſt beat out of common 
„ ſenſe, and is brought to contradict himſelf a 
* hundred times without perceiving it; or When 
« every other topic fails, the witneſs is to be 
s abuſed, becauſe he does not know what he is 
called for, or becauſe he does not, or becauſe he 
« will not, ſay more than he knows. This raiſes 
* a laugh among the country people 


Solyentur riſu Tabulz. 
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and the d for or againſt the Plaintiff, as 


cc the Defed or the Plaintiff are made moſt 
“ ridiculous in the courſe of the cauſe.” Thus far 
the old Gentleman. ed ES 


EUNOMUS. 


8. 43. And thus far will many people 80 when 


actuated by peeviſh diſcontent. How apt are we 


in moſt caſes to transfer the incapacity any where 


from ourſelves ? No wonder if a man, judging of 
his own caſe, is induced to think others in the 


wrong, who do not think as he does; and accord- 
ing to the degrees of partiality in his own breaſt to 
call the event ill-luck—ill-fate—or injuſtice. One 
could not elſe well account for one man ſuppoſing 
himſelf wiſer or juſter than a whole Court; if it 
was not that he made himſelf a judge in his own 


cauſe: it is happy for us we are not. The kind of 
reflections you mention generally proceeds origi- 


nally from the ſame circumſtances the old Citizen 
was in; and like all other ſcandal, once invented, 
is much eaſier propagated than refuted.  _ 

It is the duty of Council to repreſent their 
Client's Caſe according to inſtruction : that inſtruc- 
tion 1s to be their indemnity on the one hand, as 
on the other every aſperſion for which they have 
no inſtruction they are anſwerable for in a courſe 
of juſtice; becauſe as the Law will not permit even 
affidavits upon oath of the party, by going out of 


a charge, to be inſtruments of ſcandal, much leſs 
will it endure a voluntary abuſe by a third perſon 


in going out of the courſe of evidence. On larger 
grounds, it may be ſaid, every Agent of a Court 
of Juſtice (whether Council, Attorney or Officer) 
is ſtrictly amenable to it for his conduct; and as 


the Law for excellent purpoſes, in conſequence = 


the truſt repoſed by any perſon in his Agents, will 
not oblige them to diſcloſe the material circumſtan- 


ces of his caſe in giving evidence; ſo will it not 


endure any body, under pretence of being Agents, 
to vent ſcandalous reflections without authority. 
This J mean to ſay as to any thing advanced during 
the hearing of a cauſe on any perſons characters in- 


dependent of evidence. But the comments that 
are made upon the evidence produced, or on the 


conſiſtency and behaviour of witneſſes, can never, 
1 think, be deemed ſcandal in themſelves, though 


they may lead to it in the concluſion. If ſuch ob- 
ſervations on evidence were not to be made with 
the utmoſt freedom of judgment, the courſe of 


juſtice itſelf would be interrupted : the concluſion 


from theſe, if it does affect the character of the 


parties or the witneſſes, is no other than what every 

moral agent (as ſuch indifferent and unprejudiced) 
who happens to be preſent, muſt draw from the 
whole of the ſtory he has heard. 5 


And as to the perſonal ill treatment of the wit- 
neſſes, which your inſtance put does more than in- 
ſinuate, whenever it does happen (though I hope 


it has been oftener 1magined than obſerved) there is 


always a power preſent able to controul it. But 


ſurely to conteſt the evidence by the ſtricteſt croſs- 


examination, 1s by no means to be deemed ſcandal, 


even though in the reſult the veracity of a witneſs 


may be rendered queſtionable. In this reſpec, the 
moſt perfect ſcepticiſm is the direct road to juſtice; 
for truth is conſiſtent with itſelf, and will ſtand the 


teſt of the cloſeſt examination: it is the only way 
to correct miſtakes; and if Perjury is latent, to 
detect it and bring it to day-light. Croſs-exami- 
nation, I may ſay, is the Rack of the mind ; it is the 
8 only torture the Law of England allows in the _— 
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of truth; and it is a torture only to an evil con. 
CIence. | | | LEES 
This will be an anſwer as to the ſeverity of exa. 
mination : as to the humour that incidentally ariſes 
in ſome ſpecies of cauſes, and is furniſhed by the 
figure, demeanour and courſe of evidence of ſome 
witneſſes, it generally paſſes off lightly, and is, not 
uncommonly, equal on both ſ des: but the effect of 
it, as to its weight in the cauſe, 1 may venture to 
add, is as tranſient as the laugh it occaſions. Be- 
ſides, a very little obſervation is ſufficient to con- 
vince every body, that the recapitulation from the 
bench, will eaſily diveſt any little prepoſſeſſion in 
the Audience gained by a jeſt or piece of humour. 
Though, in the mean time, I know of no tranſ. 
action in life that may be more juſtly conſidered as 
a kind of natural comedy, than ſome kind of trials 
are: in which the ſtory itſelf often exhibits a moſt 
diverting picture of mankind, eſpecially when the 
main plot is animated by a kind of under-plot that 
diſcovers itſelf in the peculiar characters and paſ. 
ſions of the witneſſes; many of whom, though 
they come with an earneſt intention to- ſerve the 
truth, yet when they are warmed with a little ex- 
amination, are apt to intermix ſome little paſſions 
of their own, with all the vivacity of genuine hu- 
mour and quick repartee, TT FEE 


 PoLIcRiTres 


S. 44. But what between the miſrepreſentation 
of evidence, the miſinſtruction as to witneſſes, and 
their account being naturally imperfe& as they 
were not concerned in point of intereſt to remem- 
ber what happened, or never thought at the time 
it happened they ſhould be called upon to give 


any future account of it; it has been objected Fo 
5 . l 


DIALOGUEM. ny 


the Laws of England, and thought to be a great 
ſpeck in our adminiſtration of civil juſtice, that no 
perſon is allowed to ſpeak for himſelf. : 


EUNOMUS. 


The objection, to give it any weight, muſt mean, 
that no perſon can be a witneſs in his own cale— 
for ſpeak he does, or may, both on Record—and_ 
by the inſtruction he gives his Counſel as to the 


„„ 


Pol IoAIT ES. 


In particular inſtances, however, is not this 
complaint made with a ſeeming propriety, as in- 


volving in ſuch caſes particular hardſhips? A 


tradeſman, ſuppoſe, delivers goods to the buyer 
himſelf, no-body elſe preſent; or to the buyer's 
ſervant, who has left the place and not to be found; 
the tradeſman cannot be a witneſs in his own caſe, _ 
3 having no other witneſs to prove it, mult loſe 
is debt. 0 e 1 


E UN OMuus. 
That the Law will not allow him to be witneſs, 


grant; but it is not a clear conſequence that he 
muſt loſe his debt. Upon general principles, you 


muſt allow, it is extremely right, that the law will 


not allow a man to be a witneſs on oath in his own 
caſe: a witneſs in ſubſtance, though not in form, 
he is. He tells his own caſe on Record; and the 
circumſtances of it by his Counſel. It is well in 
the main he is not heard on oath; what Perjury 
would it introduce? and few caſes are fo deſtitute 


of evidence as the caſe put. By the Law of Eng- 


land 
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land a man may oblige his witneſſes to come: and 
if a material witneſs 1s abſent for a time, and may 
be had in a reaſonable time afterwards, it is, you 
know, every day's practice to put off the trial till 
he can be procured. A = 
But in reality the caſe put (though ſeemingly a 
great hardſhip) will rarely happen: the inconve- 
nience, by being univerſally known, may in ge- 
neral be prevented. This Rule of Law is founded 
on excellent principles ; and it is the happineſs of 
our Law to be ſettled and known. A very little 
experience will teach tradeſmen this piece of know- 
| ledge; and one would think no one in general 
would deliver goods not paid for without ſome 
caution. e 0 . 
But even in the caſe put, he is not abſolutely 
without remedy; it is true he cannot be a witneſs 
ac Law, and has no other on his ſide: but he has 
a remedy in Equity (as I ſhould ſuppoſe); for, on 
the one hand, where there is as good a remedy at 
Law, none ought to be ſought in Equity ; becauſe 
Equity is in its nature to follow, not to take place 
of the Law ; and indeed it is the conſtant language 
of every Bill that the Plaintiff has no remedy at 
Law : it may thence, on the contrary, be inferred, 
that where he has no remedy at Law he muſt have 
one in Equity. A flight infinuation to the con- 
trary, if you remember, was one of the articles of 
Lord Somers's Impeachment : though probably had 
it been attempted to prove the Allegation, it might 
have turned out that he meant no more by ſuch 
declaration, than Lord Bacon before him did by 
his Jus precarium, or Right in Curteſy, for which 
he ſays there 1s no remedy at all. Et as 
Suppoling then that in every caſe, where there1s 
a right, properly ſo called, there is likewiſe a re- 
medy to obtain it (which, I believe, is one of 1 
| mo 


DIALOGUE n. 137 


moſt univerſal] maxims of our legal conſtitution). 
Ihe tradeſman, in the caſe put, if he can have no 
redreſs at Law, may make his demand in Equity; 
the buyer will then be put to his anſwer on oath: 
if he denies the debt on oath, he may be indicted 
for Perjury, and the tradeſman will then be a wit- 


neſs in a caſe in ſome meaſure his own in point of 


intereſt, though, for the Crown, in a courſe of 
public juſtice. But then the admiſſion of him as a 
witneſs is extremely conſiſtent with the great prin- 


ciple of Law before inſiſted on. For the end of 
this proſecution is not a civil ſatisfaction, but pub- 


lic puniſhment: and though by the party's con- 


viction of the crime, the debt in reality is confeſſed, 


pyet the evidence of the ſeller, ro ſupport the convic- 


tion, is not under that bias as it would be if the 
diſcharge of the debt was the conſequence: of it; 
for he will then loſe his debt, and the puniſhment 
for the crime will be his only ſatisfaction, But the 


ſeller in the mean time has many chances in his 


favour, which the ſtrictneſs of Law did not allow 
him: the debt may be decreed in his. favour, or if 


iz is ſo flatly denied that no decree can be made, he 


has the chance of a diſhoneſt man's being driven 
in time to a confeſſion by the terror of an infamous 
puniſhment ; and ſo avoiding the proſecution by 


paying the debt. 1 have reaſoned this caſe you 
have put more fully, becauſe indeed I have heard 
the Law arraigned in this inſtance : and the caſe 
if it ſhould happen, in all its circumſtances, would 
be an hard one, though, 1 think, with the moſt - 
ordinary caution, it rarely will. 


PoLiCcRITES. 55 
9. 45. I own you have ſome time ago exhauſted 
my own cavils againſt our Law, and the general 
„ 5 5 courſe 
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courſe of Practice: but, perhaps, there yet remain 
ſome diſputable points which will be ever urged 
from without doors; and though to you, or my- 
ſelf, they are mere phantoms, yet, to a great part 
of the world, they are of thoſe ſtubborn kind 
of ſpirits which it is not ſo eaſy to lay as it is to 
raiſe. in: a 

In two words, they ariſe from the Delay-and the 
Expence of the Law. As to the firſt, by which a 
ſuit has been contrived to go for ſeveral ſucceſſive 
generations, it reminds one of the Giant of Sirius's 
account to the Dwarf of Saturn, in Voltaire, of 
the Proceſs of a Law-ſuit in his country commonly 
laſting 250 years : but then it muſt be remembered, 
the Beings in our Planet have a duration of life 
more diſproportioned to the length of a Law-ſuit, 
than the Hero of Micromegas had. 2 

And then the expence itſelf has commonly ſuch 
a ſting, independent of the delay of a cauſe, that 
it is thought if the Poor have a right, whatever 
becomes of the maxim, that every right has a re- 
medy, the Poor not being ina condition to aſſert 
their right, muſt give it up. And as the Poor 

mult in ſuch a caſo date their right, by not aſſerting 

it, others are in danger of becoming Poor, even 
by aſſerting it with ſucceſs. A victory itſelf prov. 
ing the ſure cauſe of their ruin; revenge is death; 
two contending Spirits in a Law-ſuit, like Virgil 
Bees, | | 1 1 75 


Animas in vulnere ponunt. 


Many a Plaintiff, I doubt not, is obliged, like Tom 
Touchy in the Spectator, to ſell the field, after 
having recovered in an Action of Treſpaſs for 
breaking the hedge that incloſed it. Not to men- 
tion, that in every caſe the real coſts out of * 
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will greatly exceed the coſts allowed by the Court 


to the party who ſucceeds in the ſuit. 
EUNOMUS 


$. 46. Thoſe who think diſpatch the great ex- 


cellence of Juſtice, will doubtleſs admire the quick» 


neſs of a Turkiſh ſuit; and be inclined to prefer 
the determination of a Cadi (ſuch an one as Shaw 


and Norden have deſcribed) to the adminiſtration 


of Juſtice in their own country. The ſpeedineſs, as 
well as ſeverity, of Juſtice in Turkey, 1s ſaid to be 
openly avowed on this principle, that it is better 19 
innocent men ſhould die than one guilty live. As we 
glory in adopting the very reverſe of this principle, 
2 greater caution in conformity to the principle 
will neceſſarily produce a greater length in the 
enquiry. VP 
This apology for delay, ariſing from compaſſion, 
will, I truſt, ſufficiently vindicate the formality 
required in our criminal proceedings : and if the 
delay here was greater than it is, it might {till be 
vindicated on the ſame principle, 


Nam de morte hominis nulla eſt eunctatio longa. 


But it will be ſaid, the principle is not at all ap- 
plicable to the courſe of civil Juſtice, where the 


delay pinches moſt: and in general, I believe, 


there are many who have lived all their time in 
England, that have as little idea of a © Hearing 


being put off till next Term,“ as the Czar Peter 
had, when he was told the Proſecution for inſult- 


ing his Ambaſſador was ſo deferred. But let us 
anſwer thoſe who will hear an anſwer, by conſi- 


dering for a moment, to what the delays are una- 


voidably 
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voidably owing; and whether there is not leſs to 


complain of on this head now than formerly. 


We muſt go pretty far back to trace the original 


of the flow and ſteady pace with which we are 


oblized to travel through Weſtminſter- Hall: at 
Icaſt the two cauſes that ſtrike me as affording the 


moſt obvious ſolution of the difficulty are of a very 
ancient date, if they are not beyond the reach of 
Chronology. I think, in general, the delay is to 
be iiuputed to the inſtitution of Terms, and the 

encral condition of the kingdom in early times: 
the latter cauſe aſſigned is indeed comprehenſive 
enough to take in the other. For the diſtance of 


theſe ſtated intervals for buſineſs may be very welt 
accounted for from a view of the former condi. 
tion of this country and its inhabitants. The in- 
ſtitution of Terms, it appears from Sir Henry 


Spelman, was partly owing to the Religion of the 


times, which was not without a conſiderable mix. 


ture of ſuperſtition ; and this was the occaſion of 


mutting up the Courts of Juſtice all the time, but 


the ſummer vacation, which was governed by a 


conſideration of harveſt. he Vacations were con- 
ſidered in a religious view as the ſeaſons of © true 


« peacc:” the vera pax being, I think, uſed in 
our old laws in this ſenſe as ſynonimous to Pax 


Dei et Eccleſiæ, in oppoſition to Pax Regis, or the 


Peace of the Realm. | 


But the ſituation of the country itſelf very well 


juſtified the intervals preſcribed for Returns of 


Writs, from whatever motives they originally 
flowed. Reflect only upon the difficulty of tra. 
velling from the extreme bad ſtate of the roads; 


no poſts then inſtituted by which Proceſs might be 


diſpatched ; the Proceſs itſelf all literally written; 


now they are writs rather in name than in reality; 
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ob” common forms being printed with blanks, 
which are occaſionally filled up. 


Conſider all this, and many other en . 
which will occur upon a more careful recollection, 


and rather than blame the delay of the Law at 
thoſe times, you will wonder with Sir Thomas 


Smith, „that three Tribunals in one City, in leſs 
e than a third: part of the year, ſhould rectify the 
„ wrongs of ſo large and populous a nation as this 


« of England! wy 
And as it was not in itſelf in thoſs times at 


dered as ſo great a grievance, much leſs was it 
from compariſon with the practice of other coun- 


tries. Forteſcue (if you remember) who was much 


in France, allowed us to have been much more ex- 


peditious in our proceedings than the Courts were 
there: though the courſe of Juſtice under an abſo- 
| lute monarchy in its nature muſt be leſs inter- 
rupted with the delays of form than it is in a free 


country. The delay now (at leaſt with regard to 


the Practice of Courts) is much leſs than ever it 


was; one moſt certainly, though not the moſt con- 


fiderable of our obligations to the preſent adminiſ- 


tration of legal Juſtice! How far it is yet capa- 
ble of being further reduced, muſt be left to time 


and experience, rather than be haſtily decided by 
an unripe theory, which in proſpect of ſome ima- 
ginary improvements, may unawares ſtrike deep 
on the very roots of the couſtitution. 

6. 47. In the article of expence, 1 am afraid, 
you inſinuated much more than you can ſupport 


in point of argument. At leaſt, I will ſay, if Po- 


verty was a bar to Juſtice, the moſt golden clauſe 
in Magna Charta would be a dead letter: NuIli 


vendemus, nulli negabimus Juſtitiam would not he the 

voice of the Law, if the Law in its adminiſtration. 

of Juſtice made the leaſt imaginable diſtinction be- 
| tween 


„ 
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tween Rich and Poor. I know of no cafe where 
Poverty is under an exemption or under an inca. 
pacity with reſpect to natural rights : if it was un- 
der the latter, it would be hard indeed it ſhould 
not grail elf of the forme... 
1. No real Poverty however is an excuſe for the 
commiſſion of theft, or any other crime, in this, 
as it is in ſome countries; becauſe in England the 
caſe of extreme neceſſity is not ſuppoſed to exiſt: 
nor indeed can it be ſuppoſed conſiſtent with the 
rovitions made by Law for the Poor, independent 
of other public or private contributions. 
2, Nor is real abſolute Poverty a permanent con- 
finement even for juſt ſteps in every caſe; though 
ſuch a confinement is not contrary to natural Law, 
however it might in ſome caſes be not agreeable to 
humanity. In proof of which I need only remind 
you of the Laws particularly interfering to this 
purpoſe in the caſes of Inſolvents and Bankrupts. 
The Inſolvent and the Bankrupt Laws agree in 
this, that they are humane expedients to reconcile 
ratural Liberty with natural Juſtice. The Debtor, 
who is the object of the one ſyſtem or the other, 
is to pay as far as he is really able to the Creditor; 
and upon that condition 1s not liable to be perpe- 
tually confined by his Creditor. They differ ma- 
terially in many reſpects : the one regards only a 
particular debt, principally a ſmall one, whether 
the debtor 1s in trade or not; the other all the 
debts which a perſon in trade has contrated. 
For this proviſion of the Bankrupt Laws is 
founded on a regard to trade merely; which as its 
very being depends on credit, fo that credit muſt 
often involve the individual who is concerned in 
trade. There is then a natural compaſſion due to 
an inſolvent trader. He may innocently fail by his 


misfortune merely. But, at the ſame time, there 
| | FE = 15 
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382 compaſſion due to his creditors ; and as far as 
he is really able to pay, ſo far he ought. By the 
ſuppoſition, he cannot pay all his debts; it is 


agreeable therefore to good policy and natural juſ- 


tice, that he ſhould divide all his effects among all 


his creditors. The great hinges then on which the 


ſyſtem turns are theſe, 1. That for the benefit of 


trade in general, a real trader ſhall be permitted to 


regain his liberty, on ſurrendering all his effects ; 
and that any concealment of his effects, at the time 
| he would avail himſelf of this indulgence of the 


Law, ought to be deemed highly penal; and from 
a civil injury to the creditor, to become a crime 
to the State. 2. That his effects ought to be diſ- 
tributed equally among all his creditors, who 
prove themſelves ſuch: and the equity of this 


equal diſtribution is ſtill more apparent, becauſe in 
conſequence of this diſcharge, no one, who was 


then a creditor, can moleſt him for the future, 
whatever new credit or circumſtances he may at- 
terwards acquire in the world. | 


/ 


Two things however I cannot help adding, that 


it is injurious to trade and to juſtice to permit one 
really not a trader to be a Bankrupt: and that 
though one is diſcharged as a Bankrupt, ard in 


point of Law a compoſition paſſes for payment, 


vet in point of conſcience the obligation to ſatisfy 


the whole will revive with the power of doing it. 


3. The Spirit of our Law would be humane to 
the Poor to very little purpoſe in ſuch inflances, if 


it in any degree deprived them of the means of 


ſuing for or defending their own rights. Indeed 
the conſtant practice of ſuing or defending in 


form? pauperis, in any Court in Weſtminſter-Halt, 


would be an anſwer to the ſuppoſition, if the ſup- 


poſition was not ſo abſurd as to require none. 
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As to the expence_of Law-ſuits, it is often ag. 


gravated, no doubt, by the extravagance of the 


parties them ſel ves: but upon general principles ad- 
mits of a clear vindication. | 5 
And a very few words will convince us of this, 
Loth as to the allowance of coſts in general; and, 
on the other hand, as to the limitation of that al. 
jowance, by making the coſts. permitted by the 
Court in moſt cales, more or leis to fall ſhort of 
the real expence the party has been at. 1. Coſts, 
in every civil ſuit, regularly follow the event of 


the cauſe. This is highly reaſonable in itſelf, and 


a great improvement of the antient Law, by which 
no coſts could be had. It is certainly the only way 
of making it worth while to recover many rights; 


and, on the other hand, of puniſhing a vexatious 
ſuit, as no action lays for it. But in this latter re- 


ſpect the ancient Law is a little diſguiſed. It 
amerced a Plaintiff pro fulſo clamore ; it required 
pledges for proſecution ; and it amerced a Defen- 
dant after verdict. Coſts, however, at preſent are 
not univerſal. 1. Certaia only on a Judgment ob- 
tained in an Action. 2. Diſcretionary in Motions, 
at the plcaſure of the Court. 3. In criminal Pro- 
ceedings, generally none at all; tho? here a party 
vrongtully indicted may reimburſe himſelf by Ac- 
tion. In Informatious he has a third part of the 
fine by privy ſeal; where the Defendant is not 
permitted to agree with the Proſecutor. In ſum- 
mary Convictions that are illegal, he has either an 
action againſt the Juſtices, or coſts by Act of Par- 


 Hament. "There is one thing that does indeed in- 


fence the expence of a ſuit, which is not properly 
the act of either party; and that is the expences on 
Mits ariſing from the tax of the Government, which 
11 may be thouglit perhaps is a charge unknown to 
tarmer times; and an enormous weight on civil 
Juſtice. To this it may be obſerved, 1, That 

| | moſt 


Wo 
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moſt Governments do, in ſome ſhape or other, 


tax Law Proceedings; and he mult be a great 
ſtranger to the Engliſh Law who ſets up former 
times in this reſpect as a contradiction to the pre- 


ſent. In former times, it is well known, real ac- 


tions were almoſt the only ſuits; and in real acti- 


ons the ſine paid to the King upon ſuing out origi- 
nal writs, was always in proportion to the ſum in 


demand; and bore a much greater proportion to 


it than the ſtamp tax does at preſent. Nay, à ſine 
was paid for compounding ſuits ; and reaſonable 
enough, as one party or the other muſt have been 
in the wrong to occaſion any ſuit; and in the end 
muſt otherwiſe have been amerced to the King. 


And that general practice, on original writs, 1s the 


well-known origin of (what are called) the præ- 

fine and poſt-fine now paid on levying a fictitious 

ine; as an aflurance of lande. 
But, 2. The enormity of this charge is in many 


caſes not fairly to be imputed to the Law, but is 
more properly owing to the prolixity of proceed- 


Ing: and then it is evident the party or his agents. 
occaſion the weight of the burthen they complain 
. | FO. {5 


And it is this very circumſtance of one man, by 
his extravagance, ignorance, or prolixity, having 


it in his power to make a ſuit ten times more ex- 
penſive than it need be, that makes it abſolutely 


neceſſary for the Court itſelf where the cauſe is 


depending, to have a check over the party : and 
by its officers to regulate the proper degree of ex- 
pence. For why ſhould one man be allowed to be 
liberal out of another's pocket? The conſequence 


of taxing a bill is, that your antagoniſt ſhould re- 
imburſe you for the neceſſary expences you have 


been at in a ſuit in which the Court has judged 


his conduct unreaſonable. But it would be very 


unjuſt, 
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unjuſt, that if either fide was clear in his conſct. 
ence either that his antagoniſt has no defence, or 
the Defendant that the Plaintiff had no cauſe of 
action, yet he ſhould determine to make the ſuit 
ten times as expenſive as it need be, becauſe he 
knows the other fide is to pay. The practice there. 
fore of taxing coſts is reaſonable. e 

S8. 48. And now, PoLickiTEs, as we have pretty 
well worn out our time, and our ſubject, as far as 
converſation will permit, let me aſk you, raillery 
apart, does it not appear that the Law through- 
out is founded on reaſon and principle; not per-. 
haps intuitively clear in every caſe, but eaſily re. 
conciled to them, if we are but at the pains of 3 
moderate inveſtigation ? 


POLICRITES. 


Not quite ſo moderate, when it muſt often be 
carried far back; and ſo many obſolete writers 
muſt be conſulted, who in general have been long 
conſigned over to duſt and neglect in the corner of 
a ſtudy. Are not the Year-books, and much older 
witneſſes, ſuch as Bracton and Fleta, now and 
then called on to prove the antiquity of princi- 
ples, or to illuſtrate them by application? And 
when a witneſs is himſelf to ſpeak by an inter- 
preter, in my poor opinion, it adds ſomething to 
the difficulty of examining his evidence. 


EUNoMU s. 


Thoſe caſes, it is true, will ſometimes happen: 
for this circumſtance muſt ever be attended to, 
that the Law of England is not only a Law of 
Reaſon, but of great Antiquity. This latter cir- 
cunſtance undoubtedly does it great honour as 2 

poſitive 
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poſitive ſyſtem ; but is often much in its way in 


other reſpects, as it tends to obſcure many a parti- 


cular doctrine, the reaſon of which we may ſome. 
times loſe fight of at this day. But then this cir- 


cumſtance, fairly confidered, points out its own 


remedy; the © ſtudy of antiquity-" „ 

ö. 49. In our Profeſſion, as in every other branch 
of ſtudy, an attachment either to antient or mo- 
dern learning, excluſively of the other, is partial 
and ill-judged: the one is more immediately for 
uſe, where the other is more generally only for en- 


tertainment: but though the application is entirely 


on one ſide, the illuſtration muſt often come from 
the other. preterm 

Any one who was to begin the ſtudy of his Pro- 
feſſion with the peruſal of antient books, would 
certainly begin at the wrong end. How unprofi- 
table a fatigue would it be to commence our re- 
ſearches with the old dodrines of Attornment, 
Collateral Warrantys, and ſuch antiquated titles ? 


A ſtudent might even endeavour to form an ac- 


quaintance with Lord Coke againſt his own direc- 
tions. He tells them, they ſhould “ firſt read the 
„later Reports; and he could not but foreſee, 
that in giving this advice, He, like Ariſtides, was 
ſigning the ſhell that was to haniſh himſelf : for 
certainly what the year-books were then, Lord 
Coke in a great meaſure 15 now. The very ſame 
advice, if l remember right, Grotius gives as to the 


ſtudy of Hiſtory; and there is the ſame reaſon in 


both caſes. We propoſe in both caſes to make our 
ſtudies uſeful ; and the ſtate of times, laws, and 
languages, are in ſuch a perpetual flux, that one 
who confines his attention to the ſtate of things, as 
they were three or four centuries ago, may be as 
much a ſtranger to what is now doing, as Queen 
Elizabeth, if ſhe was to rife out of her grave, would 
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be at the Gouncit Board ; 3 or Plowden, if he was 
now to attend at the Bar, 
But Lord Coke, who at our firſt ſetting out is 
an advocate for modern Law, would think himſelf 
ſtrangely miſunderſtood, if we were to cite him as 
an authority for ſtopping there. He promiſes no 
harveſt to thoſe who are content to reap in the nar- 
row ſpace of their own age: © out of the old fields, 
« he ſays, muſt ſpring the new corn.” And it 
will at leaſt be an argument ad vcrecundiam in urg- 
ing the neceflity of the ſtudy of antiquity to Law. 
yers, to ſhew how much even thoſe have thought 
it ſo, who themſelves were no Lawyers. A book 
at my elbow has a paſſage of this kind, which, 
whether you recollect it or not, I am ſure will ene 
tertain you; I will read it. | 
+ I might inſtance (ſays Lord Bolingbroke) i in 
other profeſſions, the obligation men lay under 
of applying themſelves to certain parts of Hiſ- 
„ tory, and I can hardly forbear doing it in that 
of the Law; in its nature the nobleſt and moſt 
* beneficial to mankind; in its abuſe and debaſe- 
* ment the moſt ſordid and pernicious. A Lawyer 
* now is nothing more, I ſpeak of ninety- nine in 
« an hundred at leaſt, to uſe Tully's words, NV 
<6 leguleius quidam cautus, et acutus præco actionum, 
& cantor formularum, auceps ſyllabarum.“ But there 
% have been Lawyers that were Orators, Philoſo- 
“ phers, Hiſtorians : there have been Bacons and 
“ Clarendons, my Lord. There will be none ſuch 
* any more, *ull in ſome better age, true am- 
. © bition, or the love of fame, prevails over ava- 
rice: and till men find leiſure and convenience 
“ to prepare themſelves for the exerciſe 
c this profeſſion by climbing up to the vantage 
ground, ſo my Lord Bacon calls it, of Science, 


* inſtead of groveling all their lives below in 2 
mean 


33,5 8 


7. 
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ec mean but gainful application to all the little arts 
&« of chicane. Till this happens, the Profeſſion of 
« the Law will ſcarce deſerve to be ranked among 
« the learned Profeſſions: and whenever it hap- 
e pens, one of the vantage grounds to which men 
„ muſt climb is metaphylical, and the other hiſto- 


„ rical knowledge: they muſt pry into the ſecret 


“ receſſes of the human heart; and become well 
« acquainted with the whole moral world, that 
they may diſcover the abſtract reaſon of all 


Laws: and they muſt trace the Laws of parti- 


e cular States, eſpecially of their own, from the 
*« firſt rough ſketches to the more perfect draughts; 
from the firſt cauſes or occations that produced 
them, through all the effects, good and bad, 
Sara they produced.” What think you of all 
SF... | | „ | 

: PoLICRITES. 


e eee 


Omnia dixiſſet — 


He might, in a nobler ſenſe, gill have been John 
the Saint *. Though I do not think, by- the- 
bye, that his own times were fo barren of exam- 
ples as he repreſents them. In that reſpect he ra- 
ther deſerves the cenſure that has been caſt by Dr. 
Middleton upon Virgil, for transferring elſewhere 
the palm of Floquence and the laurels of fame, 
which never flouriſhed more than in his own coun- 
try, and in his own age. And I cannot but ob- 

ſerve, that the noble Lord, notwithſtanding the 
Ipirit and force of his ſtyle, has copied his rant 


* Alluding to Prior's tale of Earl Robert's Mice; 
— — e ſiſoons the Lord . 
Of Boiling, whilome Fobn the Saint 3 
and to the general character of his Philoſophical Writings. 
1 | 


much 


* 


profeſſion (the Somers s, the Hotte, and the Har. 
courts ) whom he did know, have been taught to 
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much better than he has applied it. Inſtead of 
degrading his own times by the application, he 


might from thoſe inſtances to the contrary in the 


think, or at leaſt to ſpeak, with more modeſty and 
candour of the ninety-nine whom he did not know. 


His notion however, in a liberal view, is highly 


commendable : it is right that a Lawyer, on pro- 


er occaſions, ſhould put on the Hiſtorian and 


Philoſopher. 


EuNO Mus. 


§. 50. The dreſs is certainly becoming, thougl. 


it is not always to be worn in public: but neither 


is the habit of the Profeſſion. Our Terms and 


Vacations do perhaps, beyond any other employ- 


ment, mark out intervals of hurry and retreat, of 


buſineſs and amuſement. Our ſtudies, more than 
any other, connected with the antient and modern 


world. Conſider only as to the knowledge of an- 


tiquity, how much is done to our hands in the 
elaborate reſearches of Selden, Spelman, Dugdale, 
N. Bacon, and Madox : more particularly by thoſe 
Writers who have connected ancient and modern 


learning; who have with great pains pointed out 


on any particular ſubject what the Law originally 


was, and in the room of which the modern is ſub- 


are of a higher nature, and which point out their 


XN 


ſtituted. Such is Lord Hale, particularly in ht 


Hiſtory of the Law, and Preface to Rolle's Abridg- 


ment : ſuch are Serjeant Hawkins in his Abridg- 
ment of Littleton aud its Comment ; and Sir Mar- 


tin Wright in his Hiſtory and Application of the 


Feudal Tenures. | | 
§. 51. But leaving ſuch matters of antiquity as 


own 


as its diſcipline? _ 
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own conſequence, how much of amuſement 1s to 
be met with even from this quarter? In the hit- 
tory of the profeſſion, its. ſeats of reſidence, its 


various degrees of dignity, its diverſions as well 


1 


There ace traces yet viſible that ſhew many par- 


ticulars, with regard to our Profeſſion, are of an 


eccleſiaſtical. origin. The Coif is agreed to, be, the 


invention of the Clergy to diſguiſe their Tonſure 


when prohibited to practiſe in the Temporal 


Courts; our Bands, our Habits, and general tenor 


of our Dreſs, though till the time of Charles the 
Second, they. varied much, (as appears from com- 


paring old Hiſtories and Prints, ) ſeem to proclaim 


the ſame original, The old Books ſeemed to have 


almoſt included Weſtminſter-Hall itſelf within the 
pale of the Church. For inſtance; when they 


caution pleaders againſt too nice and technical 
concluſions in forming iſſues, that are to be tried 


by a Jury, they do it © becauſe the Lay. people, 


they ſay, (meaning the Jury)“ will not under- 


<« ſtand it.” And Mr. Mados tells you, the Lord 
Chancellor was for a long time the King's Chief- 


Chaplain, and had the ſuperior care of his Chapel, 
as well as of his Chancery. And the general and 
extended denomination of Clerks to the Deputies 


in Law-Oflices, and thence, . by degrees,. to all 
Offices whatever, are plainly owing to the circum- 


ſtances of our Law- Offices having been originally, 


and for a long time, ſuled by ſome of the Clergy. 
That, in particular, the Six Clerks in Chancery 


were of the the Clergy, is acknowledged on all 
hands; and it appears from the Parliament Rolls 
ot 4 Ed. III. that the Lord Chancellor uſed to give 
the beneſices under a certain yalue, the patronage 
whereof is in the Crown, “ to the, Clerks in Chan- 
cery, who: had long laboured in, that place.” 

| ESE, 0 2 1 And 
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And hence, though nearly on the eve of the Re- 
formation, the Statute of Hen. VIII. was made to 


enable them to marry ; becauſe tho? the office was 
þ 


then chiefly filled by-Laymen, yet the Clergy were 
not diſabled from holding theſe offices, any more 
than the higheſt office in Chancery. Not but in 
this latter cafe, uſage, which began ſoon after this 
time, concurring with the extended and more dif. 
cult juriſdiction of the Court, requiring an edu. 
cation in this track, pretty well eſtabliſhed the 
common Lawyers in the important truſt of the 
cuſtody of the great ſeal. ul erent i 
S8. 52. And this connection of the Profeſſion of 
the Law with the Church, does perhaps in part 
account for the Law itſelf having for ſome time 
no fixed reſidence for its Profeffors. That till 
within our time there was in point of education 

no connection between the common Law and the 
Univerlities ſeems pretty evident: and our Profeſ. 
fion (though it has been abundantly made up to 
it ſince) had reaſon to lament, that every ſcience, 
but the municipal Law, was taught there. The 
Law, in the earlieſt times of which we have any 
notice, Lord Coke ſays, and other authorities be- 
fides a Record in 19 Hen. III. warrant him in fay- 
Ing, was taught in London by learned men of the 
Law, who ſet up ſchools for that purpoſe. For 
Selden tells us, that before the reign of King 
Stephen, the municipal Laws were taught in the 
monaſteries, in families of greater diſtinction, and, 
he adds, © in Academiis, Collegits, Alibique.“ 
But I know no evidence of hiftory to explain the 
latter words as they have been underſtood to mean 
our two Univerſities. The inference from ſuch 
- hiſtorica) accounts as we have is rather to the con. 
trary. The words © in Academiis et Collegiis,” 
are equivocal, and do not neceſſarily import our 
1 Dniverlities, 


„ 
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Univerſities, properly ſo called. The very ſchools, 


mentioned from the Record of Hen. III. will bear 
the term: and Forteſcue and Lord Coke, though 


they both allow the Univerſities of Oxford and 


Cambridge were e 5" to the ſtudy of our Law, 
do yet call the Inns o 

very terms of Univerſity and Colleges.“ 
It ſeems to me not improbable, that the aboli- 
tion of the Law Schools, by the prohibition that 


Court and Chancery by the 


iſſued 19 Hen. III. might in part give occaſion to 


a more regular courſe of inſtitution, and fix the 
places of reſidence that we enjoy at this very day. 
The Temple, which was the earlieſt of them, ap- 


pears to have been firſt applied to this purpoſe in 


Edward the Second's time. I leave the particular 
hiſtory of theſe noble ſeats of learning to the ela- 
| borate Antiquaries who have obliged the world 


upon this ſubject; particularly Forteicue, Lord 
Coke, and Dugdale, with ſome diſſertations of this 
kind read before the firſt Antiquary Society, and 


collected by Mr, Hearne. And I am not without 
hopes that the learned Body of that name now /ub. 
fiſting will in time permit theſe ſubjects to have 
ſome ſhare in their curious reſearches. EDS 


There are ſome circumſtances however reſpect- 
ing thefr ſituation and eſtabliſhment I cannot alto- 
gether paſs over. They ſeem to have been fixed 
in this ſpot, to be as much as could be in the cen- 


ter of the town, and yet out of the noiſe and 


hurry of it. And it muſt be owned their ſituation. 
is admirably calculated, with tlris mixed view. 


They are at this day between the Cities of Lon- 
don and Weſtminſter ; and by their ſquares, courts, 
and ſpacious buildings, anſwer very well the vari- 


ous purpoſes of health, ſtudy, bulineſs and retire- 
ment. You may think perhaps they ſhould have 
been nearer Weſtminſter-Hall, the great field of 

Ge 5 practice; 
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practice; and that their ſituation does not juſtify 
what (I ſaid) was one end of fixing it, to be as 
near as could be in the center of the town. The 
times in which the Inns of Court were eſtabliſhed 
will anſwer both objections. If we view Lon. 
don as the map exhibits it even in Queen Eliza- 
beth's time, 1t will from thence appear, that noble- 
men's houſes occupied all the intermediate ſpace 
between Weſtminſter-Hall and the extremity of the 
City. But could the Inns of Court have been fixed 
nearer the Hall, they would only have accommo- 
dated the Profeſſion in one reſpect, and too much 
at the expence of every other convenience. After 
this flight obſervation on the convenience, reflect 
a moment on the delightfulneſs and the dignity 
of the lituation. Two of them on the Bank of 
the River; and in thoſe days the whole bank from 
the Temple to Weſtminſter lined with palaces 
of the King and ſome of the fir Noblemen of 
the kingdom: what the other two wanted in the 
view of the River, they made up in the extent 
of their Gardens. 55 

Thoſe writers who have called the Inns of Court 
and of Chancery by the name of an Univerſity, 
do by no means degrade the term according to 
its more genuine and ſtrict acceptation. In the 
firſt place, the number of diſtinct houſes (compre- 
hending thoſe of the Inns of Court and of Chan- 
cery, the latter of which are in ſubordination to 
the former) are not much leſs than the number of 
Colleges. But many internal circumſtances will 
much better ſupport the analogy: thoſe writers 
conceived between them, It is eaſy in many par- 
ticulars to run a parallel between the Inns of Court 
and the Univerſities. 
EH | | Tee 
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They agree in each having ſeveral degrees to be 
taken by the Profeſſors of their reſpective ſciences; 
in various exerciſes required as qualiſications for 
thoſe degrees; and in the original inſtitution of 
public lectures; though a diſuſe of theſe in the 
Law Societies has long made a breach in that part 
of the Parallel. By the Law lectures alluded to, 
I mean thoſe readings on Statutes that have been in 
ancient times ſo great a channel of legal inſtruc- 
tion, were delivered with ſo much pomp and gran- 
deur, and derived ſo great an authority: of which 
the reading on the Statute of Uſes is a ſufficient 
inftance.::E omni gens. Eons: T 
The internal government too is, as to its nature 
and inſtitution, as perfect here as in Colleges; the 
Treaſurer and Benchers having the ſame power over 
the members, by © the orders of the houſes,” as 
the Maſter and Fellows have by the Statutes of a 
College. If any thing, their domeſtic policy, tho” 
under an Ariſtocratical form, is more extenſive 
within the walls than it is in Colleges ; becauſe the 
Bench unite the legiſlative and the executive power 
over their Societies: as they not only execute or- 
ders in being; but can vary their orders or laws 
as occaſion requires. Our Inns differ from Col- 
leges as being poſlciled (I think) of no eſtates, ex- 
cluſive of their own and the ſubordinate houſes ; 
their public incomes ariſing from fees on*admit- 
tance of Members, and on taking degrees ; from 
fines, in nature of penalties, for not doing exerciſe 
or paying dues; and from the profits of Cham- 
bers. . VVV 
9. 53. The degrees I mentioned in our profeſ- 
ſion are thoſe of Serjeant at Law, Bencher, and 
Utter-Barriſter. The editor of Sir H. Spelman's 
work ſeems not quite ſo accurate in his manner of 
_ Th _ claſling 
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claſſing them: he reckons (if I remember right) 1 
foro regni, in contradiſtinction from the foro civili, the 
degrees of Serjeant, Apprentice, and Barriſter, 
But an Apprentice diſtinguiſhed from a Barriſter, 
and whom he places higher, never could: be conſi- 
dered as a graduate, but a mere ſtudent  _ 
That of Serjeant he has rightly placed as the 
higheſt degree of the Law, and of which no time 
traces the origin. Its hiſtory opens a large field of 
_ enquiry : at preſent it is ſufficient to obſerve, that 
the antient ſplendor of this “ ſtate and degree” (as 
the writ always ſtiles it) may be judged of from 
many circumſtances attending it at this day, but is 
more evident from others now obſolete. The an- 
tient manner of taking this degree {till retained ; the 
recedence thoſe, who took it, ſo long had of the reſt 
of the bar; their power of taking fines, and of fit- 
ting in circuit commiſſions, as Judges; the neceſſity | 
of ſtill taking this degree as a qualification for that 
Bench, added to a former circumſtance of the 
Bench being rarely filled but by thoſe who had 
for ſome time enjoyed this degree; ail taken toge- 
ther tend to ſhew this order is a very antient, 
honourable, and vital part of our legal Conſti- 
tution. „ 
The editor of Spelman has not ſtopped to ex- 
plain either of the other degrees: nor has Dugdale, 
though he has collected copious materials reſpect- 
ing both, been at the pains of ſufficiently ſettling 
the nature of either. The term itſelf however will 
ſerve to diftinguiſh a Bencher from a mere Bar- 
riſter. But the confuſion ariſing from calling the 
latter more generally an Utter-barriſter, without 
any explication of the term, has introduced much 
perplexity on this ſubje&. And as J mean to read 
to you (what I have collected, in a very ſmall com- 
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paſs) ſome of the particulars that Dugdale has ſo 
widely diffuſed about the qualification, and ſtand- 
ing for the Bar, I ſhall be excuſed in going a little 
out of the way to explain the term itſelf. 
Dugdale, inſtead of defining what is meant by 
«© Utter-barriſters,” copies Lord Coke, who ſays, 
that out of Mootmen, after eight years ſtudy or 
thereabouts, are choſen Utter-barriſters, that 1s, 
are called to the bar; though, as I faid, he does 
not account for the etymology of the term. 
Neither does Cowell, whole definition however, 
as it is ſupported by the facts I ſhall after mention, 
is worth reading to you: © Utter-barriſters (he 
“ ſays) are ſuch as, for their long ſtudy and great 
« induſtry beſtowed on the Knowledge of the 


Common Law, are called out of their contem- 


“ plation to practice, and in the face of the world 
* to take upon them the protection and defence 
* of clients. Theſe are in other countries called 
** Licentiati in Fure ; howbeit, in modeſty, they 
« ſtill continue themſelves hearers for divers years, 
like the Scholars of Pythagoras, that for the 
« firſt ſive years never adventured to reaſon or dif. 
* courſe openly upon any point of their. Maſter's 

et dll 8 | 
Blount (who wrote in Charles the Second's time, 
about the year 1670;, in his expolition of the 
term Utter-barriſter, copies Cowell, in the paſ. 
ſage ] have read, as far as © Licentiati in Jure;“ he 
ſixes the period of calling to the bar at ſeven years; 
but ſays nothing of the ſilence either injoined or 
practiſed after being called: though it appears by 
the old orders made in James the Flrit's time, and 
continued till after the publication of his book, 
that ſuch ſilence was in fact then injoined. After 
mentioning exerciſes, uſual before and after being 
| Es. . e 
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called, he adds, “They are called Utter-barriſters, 
6 thit 3 is, Pleaders without the Bar, to diſtinguiſh 7 
© them from Benchers, or thoſe who have Seen 
« Readers; who are ſometimes admitted to plead 
© within the Har, as the King, Queen, or Princes 
e,, 

Having thus, as take it, ſhewed, that Utter- 
barriſters, and Barriſters ſimply ſo called, are in 
reality the ſame ; I ſhall now perform my promiſe 
in reducing into a very narrow compaſs what Dug- 
dale has inferted a great number of particulars to 
{hew, viz, what ſtanding and what orders have 
been made, and what qualifications have been re- 
quired for the ſtanding at the Bar, I do it with a 
view of commending in the beſt manner, that is, 
from compariſon, the laſt order made for this pur- 
poſe ; which, after reading to you ſuch conclu- 
fions as I had formerly drawn from Dugdale, you 
will much better underitand and approve. | 

1. It appears that orders and regulations have 
Moy time to time been made with reſpect to the 

ualifications required for being called to the Bar; 
Sea crimes by the reſpective houſes themſelves, in 
Winch each judged for itſelf, and no uniform rule 
was. Obſerved; ſometimes regulations were pre- 
{cribed by the > Judges for the common direction of 
ail the Inns of Court; and ſometimes by command 
of the King or Queen, with the advice of the Privy 
$OUncH and Judges; as was the uſual practice 
Uuring the reigns of King James I. King Charles I. 
and King Charles II. But no inftance till the other 
(ay in print at leaſt) appears of a voluntary and 
Nilorm concurrence of all the Inns of Court to 
cliablifh one common ſet of regulations, which, 
well conſidered, reficts great ne on the pre- 

leut (ſtabli ihment. 
The 


DIALOGUE U. 159 


tho The qualification } in point of ſtanding for the 
Bar, has been very different at different times. At 
one time, in the Middle Temple, 1t was twelve 
years; by many public orders no tune was limited; 
but under a general defcription of “ OT 
continuance,” as in 36 Eliz. and 12 Jac. I. By 
later orders it ſeems. to have been fixed to ſeven 
years continuance, as 16 Car, II. fo in 38 Eliz. In 
the intermediate periods, where the time was f1x- 
ed, it ſeemed to be © at eight years,” as in 6 Car. 
J. and i in the Middle Femple 16 Car. I. 

3. It appears, that whatever qualification in 
point of ſtanding was neceſlary in order to be called 
to the Bar, it was a conſtant rule to reſtrain for 
ſome time the practice at the Bar. At Gray's Inn, 
13 Eliz. no Utter-barriſter was to come FR ſive 
years. By a general order, 3 and 4 Philip and 
Mary, no Utter-barriſter ſhould come to any Bar 
at Weſtminſter under ten years continuance (tho? 
the meaning of that order ſeems a little dans 
In 16 Eliz. 1574, it was five years. In 12 Jac. I. 
6 Car. I. and 16 Car. II. it was reduced to three 
years after the call. . 

4. Some perſons have ntienty been cache 
from being called to the Bar. It ſeems that thoſe 
who had practiſed, were by theſe orders under a 
perperual incapacity of being admitted into any of 
the Inns of Court; and therefore under a perpe- 
tual diſability of being called to the Bar. The pre- 
ſent order, in bropoling a limitation, ſeems to be 

much more liberal, and more for the general good 
than an abſolute excluſion. In 1 Jac. I. by a very 
folemn order (ſigned by Lord Coke, Lord Bacon, 
and others) it was required as a qualification, and 
made e in its terms, that nobody ſhould 

e be 
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be admitted into the Inns of Court that was not a 
gentleman by deſcent. 

5. Yo avoid theſe ſeveral orders being diſpenſed 

with by letters, corruption, or reward, particular 
_ clauſes (as in 36 Ehz.) as well as ſanding orders, 
made it expulſion. in the Reader who called, and 
in the perſon who was called to the Bar. 

6. Many orders reſtrained the number of perſons 
to be called at any certain time ; notwithſtanding 
the other perſonal qualifications were complied | 
with. And then it was a conſtant inſertion in ſe. 
veral orders, with a preamble declaring the rea- 
ſons of ſuch an order. The 38 Eliz. S. 4. is ſingu- 
lar in this reſpect; for when i it limits the number to 
be called, it directs the preference, cæteris faribus, 
to be given to thoſe who moſt excelled in morals 
and literature; which circumſtance indeed one 
would imagine afforded the true ſpirit of the other 
orders, while a limitation continued, though no 
ſuch preference was inſerted. 

If it was aſked, what is the general wility of re- 
atations of this kind; ; and what in particular the 
neceſſity of them at this time? It might be obſerved, 
che number of Lawyers, as well as Laws in Eng- 
land, are ſuppoſed to exceed thoſe of any other age 
or country. The Roman Laws, though greatly 
_ exceeding the ſyſtem of Grecian Laws, had ſcarce 
0 regulations as to the Lawyers in the age of the 
Republic. In the latter ages the number increaſed, 
ard ſome qualifications were required. They could 
not be Advocates under ſeventeen years; they 
were examined before they were admitted as Ad- 
vocates; and they had their varicus degrees. In 
the Athenian State. Orators or public Speakers 
(tor Lawyers diſtinguiſhed mereiy as ſuch ſeem to 


have been of little reg gard) were to be thirty years 
Old, 
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--<d, unexceptionable in their moral character, and 
guarded in their behaviour as Orators, though only 
finable if not ſo; but no previous teſt of their abi- 
lities was required. Oe 9 8 
In England, our great and increaſing body of 
Laws, though not ſo much to be lamented in itſelf, 


il it is ina great meaſure the conſequence of free- 


dom, is however a great argument in this caſe of 
the neceſſity of a well-regulated Profeſſion requir- 
ing proper teſts from its candidates. All your ob- 
jections to Pleading and Conveyancing prove it. 
How ridiculous indeed to think an ordinary trade 
ſhould require ſeven years apprenticeſhip, and a_ 
' profeſſion ſo extenſive as in its turn to conſult the 
affairs of all mankind, ſhould require no prepara- 
tion at all! 1 „ 

The preſent times perhaps require at leaſt as 
much check as the paſt; becauſe proceedings are 
now all in Engliſh ; and any one might otherwiſe 
be called to the Bar without any previous ſtudy or 
_ qualification. But on the other hand, where there 
has been a learned education, completed at the 
Univerſity, and which happily for this age 1s the 
prevailing mode, much lets time and application 
will ripen the mind for the Bar. I think both 
theſe circumſtances are well attended to in the laſt _ 
order of 1762. C 5 
Thus you ſee have our anceſtors taken the great- 
e .ſt pains to ſecure the knowledge and purity of 

the Profeſſion, as well by way efeducation as con- 
duct, through every ſtage. They could not take 
too much pains in this point, if we conſider the 
character itſelf, as Tully has done; though I think 
it may be ſaid with more truth in England, than 
it ever could be of old in Rome, Furis-conſulti do- 


mus totius eſt oraculum civitatis. : 


5. 54. Our 
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5. 54. Our anceſtors too, partly I ſuppoſe by way 


of indulgence and relaxation of younger minds, 
from the ſeverity of a dry ſtudy, and partly to 
give the world a proof of their ſplendor and hoſpi- 
tality, chequered diſcipline with diverſion ; and 
with the weightier matters of the Law would mix 
the amuſement and gaiety of the times. Not to 
repeat what Dugdale has collected of the expence 
and ſolemnity of the Chriſtmas and Readers Feaſts, 
kept within the walls of the Inns of Court; the 
antique Maſques and Revelries, introduced upon ex- 
traordinary occaſions, as to the grandeur of the 
preparations, the dignity of the performers, and 
of the ſpectators, at which our Kings and Queens 
have condeſcended to be ſo often preſent, ſeem to 
have exceed every public exhibition of the kind. 
Here too Dugdale has not been wanting in the 
pains he has taken to inform us; and ſome farther 
materials are furniſhed by Lord Clarendon and Sir 
Bulſtrode Whitlock. | " | : 
Our Judgment on matters of antient ſtory is too 
apt to take a tincture from the manners of the age 
in which welive; and then, if they happen widely 
to differ from our own, they muſt in this light 
appear deformed and ridiculous. This obſervation 
will ſufficiently account for the profuſion of rail- 
lery, our Poets have thrown on the particular di- 
verſions now before us. „ | ET, 
Our veneration for antiquity, however, has at 

length, at a proper period, given way to good 
ſenſe, which can never well conſiſt with a ſcrupu- 
lous adherence to matters in themſelves of the moſt 
perfect indifference, and quite contrary to the 
ſpirit and general practice of the times. Ihe 
Maſques and Revels were not ridiculous as uſed by 
our anceſtors. but would be ſo if kept up now; 
1 5 becauſe 


| becauſe the diverſions (which muſt always conform 
to the humour of the age) are as different now from 
what they were a century or two back, as the lan- 
guage, the dreſs, and general prevailing manners 
of thoſe times, are from the preſent. _ 
S. 55. And now after all, my dear Friend, 
what is there in the view we have taken that is 
really formidable? much leſs than the 7wenty years 
 lucubrations of Forteſcue, or the fix hours a day of 
Lord Coke, will enable us to acquire thoſe prin- 
ciples of legal knowledge, that are neceſſary in 
every branch of the Profeſſion. To what degree | 
they are to be applied is left for ourſelves to de- 
termine, We may expand or contract the fail as 
the wind favours or is againſt us in our courſe. 
And though it will be ſaid very few of the innu- 
merable adventurers who embark with a deſign of 
croſſing this troubled ocean, do arrive at "their 
withed-for port after a ſucceſsful voyage; do we 
not often, in the mean time, attribute to ill ſuc- 
ceſs, what may perhaps as often be — to ill 


5 mn f 


Sometimes wie take no pains at all: at other 
times we begin ; but a ſudden indolence, like a mift 
before our eyes, makes the difficulties that he in the 
way appear ſo formidable, that the conqueſt necef- 

ſary to our progreſs is too ſoon deſpaired of: and 
we give up this path to Fame as inacceſſible. Very 
often i impatience is our principal obſtruction : ' we 

look at the top of the hill, without confidering that 

to get there we mult begin at the bottom: and that 

the higher it ſtands, the finer proſpect indeed it 

wilt command, but the Jonges or the ſteeper will be 

the aſcent. 

Of the two extremes, preſumption of ſucceſs in 
an attempt (if it goes no farther than ourſelves) 
ſeems more eligible than deſpondence; - and the 

| reaſou 
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reaſon. of it I can not explain more forcibly than 
in Virgil's words, „„ 

& fpalſunt, quia poſſe videntur.” 


There is certainly this to be ſaid in its favour, that 
thoſe who doubt of ſucceſs in any undertaking, 


will not exert their ſtrength ſo much as thoſe who 
are confident of it: and therefore, as far as want 


of ſucceſs may juſtly, as it often may, be imputed 
to an undue exertion of the means in our own. 


power, ſo far the want of confidence may be the 
occaſion of ill ſucceſs. . 

In this lottery, PoLIcRITES, (for the world at 
large, as to the influence of chance, or, to ſpeak 
more properly, unforeſeen cauſes on the fortunes 


and conditions of men, is itſelf a kind of lottery) 


the number of great prizes will ever bear a ſmall 


proportion to the number of competitors. You, | 


or any of your cotemporaries, may or may not 


in the end have the very prize on which you fixed 


your eye at the outſet : but can he ever have it 
who takes his ticket out of the wheel before the 
prize is likely to be drawn? For our comfort, how- 
ever, in this lottery of the Profeſſion, there are 
comparatively but few blanks, if indeed there are 
ſtrictly any. The time and labour we employ, 
which may be conſidered as the price of our tic- 
kets, muſt always produce uſeful knowledge ; tho 
the knowledge that is acquired may not be at- 


tended with the profit or eminence that we ex- 


pected... 


§. 56. I cannot give a ſtronger recommendation 


of all I have been ſaying, than in the account of 
a neighbour of mine, who is juſt come into the 
country, whom J have thoughts of calling on this 
afternoon; and as I wiſh you to go with we, 1 
| | w 
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will endeavour to give you a general x notion of his 
character. 

le is now turned of fifty; and after having 
been long engaged in the firſt buſineſs of the Pro- 
feſſion, in which the world has been an ample wit- 
neſs of his abilities and integrity, he has ſecured 
an honourable retreat, at the very time one would 
moſt wiſn to enjoy it: and having declined higher 
honours, rather than miſſed of them, paſſes the 
remainder of his days with the perfection of his 


faculties, in a quiet rural ſolitude. A retreat in 


life of this kind, reminds one of Longinus' 's ad- 
mirable compariſon of Homer's Odyſley to the /et- 
ling ſun : the picture of which ſeems to have been 
copied (or at leaſt is as happily: Cena by Prior“, 
who deſcribes that ſun with 


* It beans cure, its feteentſe 2 2 


Agreeably to the criticks idea, there muſt ever be 
a great aſſinity between compoſition at any age, 
and the general character of the age itſelf; The 
ſire of youtli, and the calm of advanced life, will 
cach in their turn give the prevailing caſt to mo- 
rals as well as writings. The perſon I am deſcrib- 
ing reſembles, in the tenor of his manner and con- 
verſation, the evening of a fine day; exhibiting a 
clear ſerene light without dazzling the eye. True 
greatneſs will ſhew itſelf as much in retirement as 
in action; at leaſt to the few, who are capable of 
judging of! it, though the world at large may think 

otherwiſe, or overlook it. A quick ſucceſſion has 

almoſt worn my friend's memory out of Weſtmin- 
ſter-Hall ; which circumſtance, He, as a wiſe man, 
only, laughs at, as a ſeaſonable check to the . 


Looking Glaſs. _ 1 
35 5 of 
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of thoſe who think to be remembered by poſterity 
at a hundred years diſtance. 

Heis bleſſed with a family whom he has educated in 
every accompliſhment ſuitable to his fortune and 
ſtation; and his example (which is always the beſt 
part of education) has inſpired them with a regu- 
larity of conduct, and a harmony of temper equal 

to his own- He ſtill ſhews his regard to his Pro- 
feſſion by breeding up his eldeſt ſon to it. His no- 
tions in this reſpect, however, are ſomething ſin- 
gular. I have often heard him ſay, it would be 
well if every gentleman of fortune had ſome in- 
ſight into the knowledge of the Profeſſion of the 
Law; which he would find the uſe of as a neceſ- 
ſary part of education : as it would beſt enable him 
to underſtand the hiſtory and conſtitution of his 
country; would teach him beſt to manage his own 
concerns, without too much reliance on others; 
and would enable him to act with eaſe and credit 
on many of thoſe occaſions in life, where every 
man of rank ought to have ſome degree of legal 
apprehenſion, and without which he will be mile- 
rably embarraſſed, whether he was called upon as 
a juryman, an Executor, a Truſtee, a Juſtice of 
Peace, or in the higheſt character, that of a Le- 
giſlator. 
Ille uſed to add, however, that He bull never 
breed up a ſon of his for the Profeſſion, if he could 
not leave him a competence independent of it; 
becauſe he doubted much whether he could thrive 
in it at 15 events, without ſometimes ſacriſicing 
more of bi konour and conſcience, than a man of 
anv Alek would wih for. He uſed to ſay, there 
was no ernployment where there are more tempta- 
tions to act with latitude than in this. This no- 
tion of his, though ſingular, and not altogether, 


I conceive, well founded, may be accounted for 
from 
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from a great degree of natural modeſty in kimſelf, 


. which, in reality, was a greater obſtacle to him 
than he knew of. And he remains an extraordi- 


nary inſtance to ſhew, that great abilities, without 


ſome little ambition, will never reach the higher 
ſtations of eminence: but he is at the ſame time an 


inſtance to ſhew, that ſuch abilities, joined with 


ſuch moderation, can enſure a happineſs that is 
very rarely to be had, though the utmoſt heights 


of ambition ſhould be attained. To conclude this 


ſketch of that excellent perſon ; He ſtill acts as a 
Lawyer in giving friendly advice to his neighbours; 


and they, on the other hand, are well ſatisfied 


with his advice; and, at his interpoſition, often 
part friends with one another, though they met 


with an averſion great enough to ſpirit up a pro- 
ſecution. Theſe are ſome of the principal out-lines 
of his character, that have ſome reſemblance, I be- 


| lieve, as far as they go; but are by no means full 
enough to be a juſt portait. You will much bet- 


ter finiſh it yourſelf from his company and conver- 


ſation, to which I will introduce you. 
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DIALOGUE II. 


II y une nation dans le monde qui a pour objet direct de fa conſti- 
tution la liberté politique. Nous allons examiner les principes 
ſur leſquels elle la fonde. 8 ils ſont bons, la Liberte y paroitra 


comme dans un miroir. 


EsPriT DES Lotz, L i. e 
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J 15 was u. in the eveidig before” Policrites 
returned with Eunomus from the viſit propoſed. 


What with ſeeing the improvements their neigh- 
bour had made in his walks, and what with the 


variety of converſation within doors, the time paſ- 


ſed away inſenſibly; and it was late enough for 


| Policrites to be at home, at a time when be had 
not ſer out for it. In theſe circumſlances Euno- 
mus, who was never better pleaſed than when the 


convenience of his Friends gave him an opportu- 


_ nity of obliging them, eaſily prevailed with him 
to ſtay at his houſe that night : particularly as he 
was every minute expecting a friend on a viſit to 
him for a few days, who was very lately returned 


from abroad after three years abſence ; -and' who. 
had ſufficiently gleaned the curioſities of Italy, 
during his ſtay there, to be entertaining in the de- 


ſcription: of his travels. 

Before Policrites could-well accept of the Invita- 
tion made by Eunomus, Philander (for that was 
he ſtranger's name) appeared in the court. yard. 
The eagerneſs of communicating and hearing ac- 
counts of perſons and places filled up the converſa- 


tion during the remainder of that evening; and 


EH by the ald "oY 907 F deſcription wry rilited the 
Grotto 


© Ga re art 2 a . 
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Grotto of Pauſilippo, and Virgil's Tomb ; they ex- 
patiated on the antiquities, the arts, and the natu- 
ral beauties of feveral ſcenes; the verdure, ferti- 
lity, and richneſs of the plain of Lombardy; the 
delightful lake of Geneva, at once charming the 
eye with the beauty of its water and its banks, 
contraſted with the perpetual winter cf the Savoy 
| fide, and the immenſely varied culture and popu- 
lation of Switzerland ; and the almoſt enchanted 
ſcenery of the Boromean Iſlands. They could not 
forget thoſe wonders of nature, the fall of the 
 Rhane and the ſinking of the Rhone; that ſtupen- 
dous range of Alps uniting all climates and ſeaſons, 
the nurſe of everlaſting ſnows, the ſource of mighty 
Rivers, the Pillars of the ſky! nor did they paſs 
over thoſe ſublime objects, the Glacieres, Torrents, 
and Volcanos! 
In ſhort they wearied their imagination with 
dwelling on numberleſs curioſities, formed by na- 
ture and art, or conſecrated by ſtory. The next 
morning when the tea- table was removed, the con- 
zerſation grew a little more ſedate and methodical. 
They began to conſider the inhabitants 'as well as 
the cities: and did not pals immediately from 


Naples to Rome; or talk of the Alps and their va- 


rious Republics, en remarks on the peculi- 
arities of their manners, laws, and governments. 
Eunomus and Policrites, who had never been 
abroad themſelves, could haye had very little ſhare 
heyed the fatigue Philander wylt ft undergone | 
from a continued narrative, by intermixing re- 
flections on what they heard, with the ſame free- 
dom as they occurred. 
And though they at firſt intended nothing. more 
than to pats through Italy by Philander's aſſiſtance, 
yet by a natural progreſs of thought, like the tra- 


velling 
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velling of Homer's Deities®, they made an eaſy 
tranſition from Italy into Greece; and from the 
moſt diſtant Parts of the Eaſt, to the extremities 
of Denmark or Ruſſia : and from ſome obſervati- 
ons advanced on one fide, and queſtioned on the 
other, they were inſenſibly led to a more ſerious 
contemplation of Government in general, and that 
of their own Conſtitution in particular, 

It was that part of the converſation that is here 
tranſcribed, I do not exactly remember, what cir- 
cumſtances introduced it, but think it was lome- 
| thing! in this manner. 

Iam glad however, (fays Eunomus, addreſſing 
himſelf to Philander) your old climate agrees ſo 
well with you; and as health is the principal ingre- 
dient in happineſs, I hope you will not permit the 
reflection upon your paſt amuſements in other 
Countries, to W in upon Your. content at 


hame. | | x 
: PR IL y N DER. 


I can aſſure you the refletion upon wh I have 
ſeen abroad, will upon the whole greatly add to, 
rather than diminiſh, my happineſs in my preſent 
ſituation. He travels to very little purpoſe, who 
brings home only uneaſineſs at being there: and if 
England is his home, in my opinion, he cloſes his 


remarks with as little judgment as candour, Who 


concludes his deſcription of what he has ſeen elſe- 
where, with wiſhes that he had never left the coun- 
tries he has deſcribed. 


. T5 V 80. 
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Vou ſeem to expreſs yourſelf * with an heart ſo 


entirely Engliſh,” that Iam apt to think you do 
ſo, rather to flatter your preſent company, who 


have never left this little corner of the globe, than 
from the real ſentiments cf a Traveller; at leaſt a 


preference of this kind, was it to come from us 
who have made no compariſon, might with reaſon 


be deemed no better than partiality. There have 
not been wanting thoſe, and thoſe who have been 


travellers, and had more right to decide, who have 
allowed our chmate even no natural production of 


its own. Some (I think) allow us the honour of 
producing nothing but hips and haws, crabs or 
blackberries. More agree that our policy, man- 


ners, and arts, are either ſtil] in many reſpects in 


à ſtate of barbariſm, or imported from the happier 


growth of other countries: as if even the conve- 


niencies or the neceſſaries of life, were as far from 


perfection in this country, as the Sun is from being 


vertical; or the 


Minima contentos nocte Britrnnos,” 


our capacity. ( 


was applicable to our climate only and not at all to 


PHILAN DE R. 


With more juſtice (I will venture to aſſert) Eng- 


land deſerves to be remembered among the hap- 


pieſt ſpots, if it is too much to prefer it; and I will 
aſſert this, both as to its climate and manners. Ad- 
diſon, who would ſpend his Winters in the South 
of France, and his Springs in Italy, prefers the 


Summers of England: Biſhop Berkeley, who is en- 


raptured 
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raptured with the verti, nay with the fruits of 


Italy, allows he ſaw no verdure like that of the 
fields of England: and that lively monarch, who 
ſaid ſorvany good things, choſe no bad topic to 
recommend his own climate, when he ſaid, ** that 
e <was the beſt, «vhere he could be abroad in the air with 

« pleaſure the meſt days of the year, and the nigſt hours 
„ the day. You ſee J have built upon your con- 
ceſſion, perhaps more than you intended, when, 
becauſe you gave ſome authority to travellers, I 
haye drawn all my arguments from them. Indeed, 
whether you was in earneſt or not, I can not help 


thinking competent judges, who have lived in 
more climates than their own, are more to be cre- . 


dited not only than thoſe who have been confined 
at home all their days, but (what is moſt intolera- 


ble) than thoſe who would put on them the magiſ. 


terial air of having ſeen the world, without any 


one qualificatian for the purpoſe: who have viſited 
foreign countries with an entire ignorance even of 


the natural face and productions of their own, 
much more of its Government and Conſtitution. 
Can they, to men of ſenſe, be more ridiculous than 
he would be, who travelled only in his ſtudy, and 
yet would undertake to deſcribe every ſtep from 
the Via Appia to any Roman Villa, without ſo 
much as knowing where the Parliament meets, or 
the Tower of London ſtands? _ SE. 
I will nat abſolutely deny, but that it may, in 
works of art, be the genius of Engliſhmen to imi- 


tate rather than invent ; but then, what they imi- 


tate, it is allowed they generally improve. And 
| fo, as to our ſoil, thoſe plants_thrive well here, 


that had their birth in other countries. It is much 


the ſame, I ſuppoſe, in the great affair of Govern- 
ment and Conſtitution ; and if England from the 


various intermixture of foreign nations in the 
| 55 | early 
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early part of its hiſtory, has imported the Saxon, 


Feudal, and. other principles of Law or Policy, 
time has at length ſo woven them together, that 


England may challenge the world to produce the 


like elſewhere. Iam ſure, if you could give u 

that fancied happineſs, or that amiable enthuſiaſm 
(as within certain limits I will allow it to be) of 
viſiting places tamous by tradition ; thoſe are as 
Happy in other reſpects, who never leave England. 
For my own part, and it is from experience I ſpeak, 
I do not think a mere viſit to the Tuſculan Villa, 
or Virgil's tomb, at all more rational or ſatisfactory 


than the ridiculous faſhion, ſome centuries paſt, of 


making a pilgrimage to Paleſtine. Beſides you 


have enough to admire as to fame or antiquity in 


your own iſland: View the ſpot where Cæſar 
landed, or trace Antonine through England. Or 
without going ſo far back for your entertainment, 
review thoſe places renowned as the ſcencs of the 


moſt ſhining periods in our hiſtory ; go and ido- 


lize Liberty where Magna Charta was paſſed; or 
raiſe in your own mind the departed pomp and 
magnificence for which the palaces, the monaſteries, 
or tilts and tournaments of ancient times, have 


made ſo many places remembered. All theſe you 
may view without the hazard of travelling into 


foreign countries : foreign countries you may viſit 


without hazard in deſcription. Balancing all my 
adventures together, I had rather have read Ad- 


diiſon by my ſire- ſide, than have travelled with him 
in my Pocket ; much more would I chuſe to hear 
Shaw's account of his travels, than to compare the 


juſtneſs of his accounts in the deſarts of Arabia. As 


to the forms of government, I have ſeen enough to 
_ know they are very imperfect elſewhere; Iam voy 
happy in the uv Ve of our own, and only wiſh 
knew more of it. . „ 


” 
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I ſhould have thought a habit of rambling, like 
all other habits, would have produced a fondneſs 
for itſelf: and that Philander would have had 2 


: great contempt for the kind of vegetable life of us 


who are fixed to a Profeſſion, and are obliged to 
ſpring up, flouriſh, and decay in the preciſe ſpot 
that nature or cuſtom has placed us in. And ra- 
ther than a panegyrick on home, I ſhould almoſt. 
have expected from a traveller- the imprecation of 
the Tartars on any one who talked of a ſettled 


home. Thoſe Erratic tribes (it is ſaid) have ſo 
little idea of ſettling, that when they are angry 

with any one, they wiſh he may live in one place, 

e and work like a Ruſſian. But though we are 


gbliged to Philander for making us eaſy by uniting 
home and happineſs, I can not altogether concur 
with him in condemning all Europe in a lump, as 
he ſeems to have done; nor am I in the leaſt able 


to judge of the advantage our own has on the com- 


ariſon, unleſs. 1 knew in. what points different 


States were compared. 
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8. 4. No minute detail in the one caſe, or exact 
compariſon in the other, is wanting to decide this 


point. I think, the moſt general ideas of govern- 
ment will ſhew us, that thoſe elſewhere are not 


greatly to be admired, becauſe moſt of them fall. at 


leaſt much below our notions of good government 


in the abſtract: and the moſt general deſcription 


(if it be but true) of our own, will, I am apt to 


imagine, as beſt correſponding to our ideas of 
good government, ſhew the preference I hinted 


was 


| ſooner Philander begins the better. 44 
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was not very extravagant or ill. founded. Nor 
would I decline in proof of my aſſertion, an under- 
taking, Which perhaps would give us all ſome 
trouble; myſelf in ſtating what [ take this idea of 


good Government to conſiſt in, and you in attend. 


ing to me; if Eunomus will engage in the moſt. 


laborious part of the work, by giving us a general 


ſketch of our own Conſtitutions after which 1t 


will be very eaſy to ſee, whether [ Was right 1 in the 8 
notion I advanced. 


EUuNoOMUS. 


1 mall very readily ſubmit, Sithbat's an n poly 


to the terms you have preſcribed ; I think the f 


ject ſo intereſting, that it can not be conſidered out 


of time: and if we do not do it juſtice now, we 


ſhall leave more to be ſaid another time; fo that the 


fe 
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& 5. From the tenor of my pr p * the | 
broken precipitate manner in which I take up this 


ſubject, you will neither of you expect a nice {ſketch 
of any government in particular; much leſs that 


I ſhould make uſe even of my own obſervations ſo 


far as to apply them to the intereſts of our own 
Country. This T own is a province politicians 


ſhould extend to the utmoſt ; but the meaſures 


| neceſſary in the cabinet would be ill. timed in con- 


verſation. The real power and ſtrength of all ſtates: 
is comparative, and muſt therefore depend upon * 
view of others as well as themſelves: but we are 
not now planning conqueſts, or defending ourſelves 


from invaſions. The internal ſtrength of a State is 


what Þ am to conſider ; what charaQerifes it as a 
civil 
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civil ſociety, and what is principally its own : may 
E explain myſelf in two words, by ſaying it is the 
„ moral character” of a ſtate that is now before 
8.6. The beſt original of ſociety that has been 
given us, is that of compact, it in reality is the 
only one, that correſponds with the condition of 
men before the exiſtence of ſociety; and is the only 
reaſonable account of men's ever quitting that con- 
dition. Men, independent of ſociety, are natu- 
rally equal; their rights are exactly the ſame: in 
a genuine ſtate. of nature, power and ſubjection, 
except in particular caſes, do not exiſt. 
Power or authority that exiſts in a ſtate of na- 
ture, muſt be either uſurped, or lawfully acquired. 
No uſurpation, or unjuſt force, which ex vi fermini 
is an invaſion of natural right, can be the juſt 
origin of civil ſociety. OO 5 


Power or authority to be acquired juſtly in a ſtate 
of nature, may be ſuch as parents have over their 
children for ſpecial purpoſes; but which, being 
temporary and limited, can never be the origin of 
that extenſive ſubjection neceſſary to government: 
and indeed has this fundamental defect, that it ſup- 
poſes Men to be Children all their lives, and to 
live all in one family. Thoſe who have amiably 
pictured a King as the Father of his People, or com- 
parcd a Kingdom to a great Family, meant it, I am 
perſuaded, with quite other views. They aimed at 
recommending parental affection in the Head; and 
ſpontaneous filial duty, in oppoſition to coercive 
Obedience, in the members of ſociety, to confirm 
the union; by no means to have pointed out pa- 
rental authority as the origin of that union. I 
would have left Sir Robert Filmer in quiet poſſef. 
ſion of fo unwarrantable a conceit, if I had not 
found Sir William Temple in ſome meaſure of his 
| EE | party. 
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party. I wilk only add, with a view to this laſt 
writer, that error is often inconſrſtent: and when 
that agreeable author once departed from juſt ſolick 
principles, no wonder he would unawares recur 
to better notions, and make one part of his _ a 
contradiction to another. | 

Another way indeed of acquiring. juſt Power: 
over another in a ſtate of nature, is when: one man 
by his criminal conduct has forfeited: his liberty, or 
perhaps his life, to the perſon injured. This is the. 
true juſt origin of flavery. But admitting, the in- 
jury was to go in ſucceſſion; and that the children 
of the aggreſſor were born ſlaves to the party in- 
jured; ſlavery itſelf (I ſuppoſe the worſt writers 
| would allow) differs ſo much from civil ſubjection; 

and the ſlaves or ſubjects, in ſuch caſes, would be 
fo few, that there could be no pretence of found- 
| ing ſociety in general on this kind of authority. 
If then men in a ſtate of nature, that is, perſons 

wha are neither children nor ſlaves, are equal and 
independent, how is it poſſible for that equality and 
independency to be abridged in forming any plan 
af civil om but ys their own free e d 
conſent? 

8. 7. After this view of Gigs it will be in 
vain to argue, that no ſuch commencement of go- 
vernment in fact can be found of all thoſe that have. 
or do exiſt; — that, not to mention abſolute Go- 
vernments, Which (it will be ſaid) are directly in; 

the teeth of this way of arguing, there are whole: 
nations of ſlaves who: have yet their. Chiefs, their 
Kings, and their Warriors. : | 

I fay it wilt be in vain to uſe ſuch: arguments, bes 
cauſe they neither conclude any: thing, nor apply 
to the caſe. As to thoſe-who deny any ſuch actual 
commencement. of ſociety, as that of compact, and 


yet! would appeal to fact in ae of the oppoſite 
aſſertion, 
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aſſertion, I ſhall only ſay this by way of anſwer : 


till any one fact is advanced on their fide, to ccun- 
tenance a notion ſo contrary to reaſon, I beg rea- 


ſon may ſtand its ground. It may be difficult to ſay 


from hiſtory what was the particular commence- 
ment of any government or ſtate whatever ; I be- 
| Heve it will be more difficult to find any ching like 
a civil ſtate commencing by force. 


To make tyranny the parent of ſociety, is too 


bold a ſiction even for the poets. Shakeſpear, in 
an incident of this kind, has mixed (as he always 
docs) a much greater jultneſs of thinking with ad- 


mirable humour and invention. He repreſents the 
ſailor Stephano, in his deſart Iſland“, forming a king-' 


dom by conſent of the majority, though he ſuppoſed 


but five perſons in the iſland. Speaking to Caliban 5 


of Fre he ſays, 


60 Steph. Monſter, I wil kill this man: bis FOE and I, 


„ will be king and queen, fave our graces ! and Tri-culo and thy- 


s ſelf ſhall be vice-roys. Doſt thou like the plot, Trinculo ? 
Trin. Excellent. Stephano, give me thy hand.“ 


Then in the fourth act +, we find the govern- 


ment is all ſettled, and peaceable ſubjection has 
taken place. * Fn monſter ſays, | 


— Prithee, my king, be auer 
And his other ſubjet ſays, 
5 8 O king Stephano ! O peer! 0 worthy Stephane 4* 


So that inſtead of the ſtrange origin of govern. 


ment ſome writers pretend, Shakeſpear had more 


| oreceicty than to let even his Monſter be governs 
cd but by his own. conſent. : 


+ Tempeſt, Ad Zo DIED 2. | + Scene 5. | If 
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If however ſuch writers tell us, abſolute govern- 
ments kept up by force, are well known even at 
this day, and yet are a greater paradox, if the riſe 
of political union is to be deduced from conſent 
alone; May we not ſay, the ſame experience from 
whence they collect ſuch inſtances, will go a great 
way in refuting them ? Many Governments are in 

fact adminiſtered often more by tyranny than by 


Law: But what proof is the actual adminiſtration 


of Government, ſo different at different times, of 
its original? Let me add, that even ſuch ſtates, 
whether European or Aſiatic, are rarely without 
ſome kind of Laws. Now every Law obſerved is a 
negative on abſolute power: becauſe (as a wile 
Antient obſerved) every Law is a kind of compact, 
and a ſecurity of ſome right: and obedience to 
Laws is of itſelf ſtrong evidence of conſent. 
Let me add too, the frequent revolutions in ſuch 
countries may, in one view, be conſidered as evi- 
dence of Government in general being properly 
founded on conſent alone: becauſe they are the 
ſtrongeſt marks of public diſapprobation that can be 
given of any Government's abuſing natural Liber- 
ty; which men never intended to give up, by 
forming Societies, but to put into better hands. 
In Governments leſs abſolute, the leaſt imaginable 
{hare the people have in making Laws are new 
proofs of a contract. Are then thoſe innumerable 
clans of wild Arabs, and untutored Indians, that 
people the vaſt deſarts of Africa and America, to 
be complimented with the name of Societies, 
merely to refute a ſyſtem, to which they are the 
only exceptions? or indeed, as far as they have 
any union, are they properly exceptions to this 
great origin of Socicty? Even thoſe uncivilized 
tribes, in cheir common intercourſe, have their 
Councils, their Debates, and their formal Rees 
Wit 


DAT OE 


with one another. All theſe are the very language | 


of conſent; and, as it were, ſo many contracts 1 in 
the abſtraQ. | 


This is my idea of Society, or civil Union in ge- 
neral; it will be no difficult matter, without mi- 


nutely purſuing the ſeveral ſpecies we meet with in 


the world, to ſay which do or do not anſwer this | 


great end and origin of Society. 

. Perefixe, and other Hiſtorians, tell us, that 
Henry the Fourth of France entertained a proſpect 
of new ſettling Europe by dividing it into fifteen 


States: you will think my diviſion perhaps a little 


more chimerical, when I propoſe to conſider Go- 


vernments only in two lights, either as Monar- 


chies or popular Governments. The combinations 
of theſe with all their ſhades and differences are 
infinite. Mr, Locke, I remember, aflerts, There 


is in reality no ſuch form of Government as abſo- 


lute Monarchy ; no ſuch original conſtitution as 


the arbitrary will of a Prince abſolutely indepen- 


dent of Law. That in point of fact, there are Go- 
vernments where the will of a Prince does at leaſt 
over-rule all Laws, Mr. Locke would hardly deny. 
He mult be underſtood to ſuppoſe i deviation from 
a form of Government to be a different thing from 
the original form itſelf. Monteſquieu's whole book 


is founded on a regard to that difference; and the 


juſtneſs of the obſervation my be ſeen by looking 


one moment at home. You would not I ſuppoie | 


pitch upon the æra of King John, or the milder, 
at leaſt more artificial, tyranny. of Henry ihe 
Eighth, as the true reprefentation of our form of 


Government : they, upon occaſions, exerciſed the 


regal power in England as abſolute as the Turk 
8 himſelf does in Aſia. 

If indeed there is no ſuch form of Geer 
as an abſolute Monarchy; ; I will ventnre to add, 


2 . = that 


ä 
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that of a pure Democracy is altogether as ideal; 
that no Government can poſſibly be adminiſtered, 
and conſequently can exiſt, without ſome delega- 
tion of the executive power; or ſome legiſlative 
powers veſted in repreſentatives of ſome ſort or 
other. In proof of this I (in my turn) will appeal 
to the momentary aſſemblages of the wildeſt Arabs 
ever formed under ſome Captain. There is ſcarce 
even a popular inſurrection in a State, but what is 
headed by ſome choſen leader. I conclude then, 
as a ſet of people in forming Society would never 
give up their Liberty and their Intereſts to the ab- 
ſolute management of one man; ſo on the other 
hand, in order to preſerve both with harmony, 
they muſt delegate ſome truſt, ſome management, 
if not to a ſingle perſon, yet to a few. It is the 
quantity of power that is delegated, and the num- 
ber of perſons to whom it is delegated, that form 
the proper and moſt ſimple view of that great va- 
riety of Governments that now exiſt in fact, or are 
made to exiſt in the imagination 
§. 9. Having thus conſidered the origin of Go- 
vernment in the abſtract, and the forms of: them 
in the ſimpleſt light that 1s poſlible, there are other 
very intereſting queſtions I could wiſh to ſet in 
agitation, if I did not apprehend them too inde- 
terminate in themſelves ; certainly too copious for 
an accidental converſation. I mean, what could 
in reaſon or probability (for in fact I have all along 
ſuppoſed it almoſt impoſſible to) account for the riſe 
of different forms of Government? How much 
more ſubtle and reſined, though far leſs intereſting 
as being purely ſpeculative, are thoſe queſtions in 
Politics, about “ the beſt form of Government,“ 
and the poſſibility of univerſal Monarchy ?”” 1 
can not however help ſaying a word or two upon 
theſe points. Li 
- 2 | Whether 
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Whether ſome experience of one perſon i in cri- 
tical junctures at firſt occaſioned greater command 
and truſt to be given him, and a fterwards a confi- 
dence to be placed in his deſcendants in ſucceſſion, 


by degrees might found an hereditary Monarchy ; 


or whether the neceſlity of entruſting the execu- 


tion of great enterprizes to the command of a ſin- 
5 gle perſon, and that truſt, recommended by expe- 
rience, and at length continued in ordinary affairs, 
might be the parent of Monarchy in general; I 
leave you to judge: I ſhall only add, an elective 
monarchy, not only as the ſimpleſt iden, one muſt 


imagine, would obtain in the world before an he- | 


reditary monarchy ; but monarchy itſelf ſeems not 
to be the firſt form of Government that ſociety 


(taking its riſe from compact) would naturally fall 


into. However amiable a form of Government it 
may be, when qualified as with us ; monarchy, in 


the abſtract, is certainly the moſt remote from the 
idea of natural equality. For, in the abſtract, what 
can be more oppolite than that any ſet of people, 


from being all equal in power and authority among 
themſelves, ſhould all unite under the power and 
authority of a ſingle perſon? A Democracy, as 
it has leaſt of the idea of Government in it, ſeems 


however to be the firſt obvious mode of aſſemblage 


from a ſtate of nature: it is a ſociety indeed that 


leaſt infringes on natural liberty, but at the ſame 


time, leaſt corrects the abuſes of it, which is the 


end and aim of all ſocieties. A kind of limited 


Republic ſeems to be the firſt and moſt obvious 
ſtep to a regular ſubordination, and ſociety, pro- 
perly ſo called : for without ſubordination, no du- 


rable form can ſubſiſt. The very name of Govern. | 
ment implies it. Beſides that the degree of Li- 


berty ſeems to make a Republic an obvious form 
of nen from a ſtate of nature, when li- 


berty | 
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berty is to be given np: ſo is it a likely form to 
be laid hold of, from the impatience of mankind, 
where liberty has been abuſed under a monarchy ; 
and that monarchy comes to be diſmembered by 
part of the ſubjects ſhaking off their antient ſub- 
jection, and for ming new afſemblages of their own. 
The ſtates of Holland afford a late inſtance of what 
J am ſpeaking. The ſeveral free ſtates of Italy now 
exiſting, originally the fragments of that vaſt em- 
pire that fell to pieces by its own weight, is a more 
diſtant but a more ſtriking example of the ſame 
thing. 
S8. 10. As to the great queſtion about the beſt 
form of government, leſs need to be ſaid of it; 
becauſe it is the duty of ſubjects under any go- 5 
vernment, to take things as they ſind them. Vou 
Will believe me, when I ſay from my heart I would 
not wiſh in the leaſt degree to alter that I live un- 
der, if I could. Beſides a perfect government I 
look upon to be as mere an idea as perfect virtue, 
or perpetual motion. It is eaſy enough to have a 
true general idea of the thing itſelf, though it may 
never ſubſiſt but in idea. It muſt be“ ſuch an 
« one as will diminiſh leaſt of natural liberty, and 
at the ſame time, beſt anſwer the end of ſociety,” 
our own I truſt will ſtand this teſt. But though 1 
_ ſhould not pretend to decide which is the beſt form 
of government of thoſe that now exiſt, ſuppoſing 
no one to be entirely perfect; yet I can by no 
means agree with Mr. Pope when he ſays, that 
* which is beſt adminiſtered is beſt *:” Ihe ſenſe 
commonly affixed to that paſſage is, that the form 


* For forms of government let fools conteſt; 
Whate'er is beſt adminiſter'd, is beſt ; 1 
For modes of faith let graceleſs zealots ſight; 
His can't be wrong, whoſe life is in the right. 

Ess ar on Max, 3. v. 303. 


itſelf 
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5 itſelf ! 15 indifferent, the goodneſs conſiſting merely 
in the adminiſtration. And if that is the ſenſe of 
it, I no more agree with him in this, than I do in 


the other part of the parallel. I allow the mere 
profeſſion of the beſt religion without a good life, 


will be of as little ſervice to mankind, as the beſt 
government without a good adminiſtration but 
to reſolve the goodneſs of the firſt into mere mo- 
_ rality, and of the other into mere adminiſtration, 


is what, 1 believe, as good Proteſtants or true 


: Engliſhmen, we can not ſo well allow to be a juſt 


way of thinking : and if I ſhould obſerve that Mr. 


Pope himſelf had, on another occaſion, expreſſed 
himſelf very differently, you will grant, from this 
inſtance, that ſecond thoughts may not always be 
the beſt. © I am a catholic, (ſays he, in one of 
his letters) in the ſtricteſt ſenſe of the word; if I 
was born under an abſolute prince, I would be a 
quiet ſubject ; but I thank God | was not: I have 

a due ſenſe of the excellence of the Britiſh Con- 


ſtitution.“ 

But however, to refute; as wall. as to conflces 
the other notion, let us, without taking notice of 
mixed forms, ſuppoſe as before, that there are 


only two kinds of governments, a monarchy and 


a popular government. Theſe are founded on 


principles eſlentially different; and they are per- 


fect in their kind, when the adminiſtration of 
them is in ſtrict conformity to the principles on 
which they are founded. Suppoſe then, in theſe 
governments, thoſe in power either equally acted 
up to theſe principles, or equally departed from 
them: are the advantages in the one caſe, and the 


1nconveniences in the latter, in both thoſe forms, 
entirely equal? In the firſt caſe, the public good 
is the general aim, but it is purſued by different 


means: and! is there no preference as to the means ? 
In 
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In the latter, there is a general neglect of the pub- 
lic good; but may not greater opportunities make 
that neglect more fatal from one quarter than ano- 
ther? Now this difference of means and of oppor- 
tunities, if there are ſuch, reſult, in the caſe ſup- 
poſed, from the internal principles of the govern- 
ment, and not from the adminiſtration : becauſe 
we have ſuppoſed the conformity to or difagree- 
ment with the proper principles to be the ſame in 
each, and the adminiſtration therefore, as to its 
conſequences, can differ only in reſpect to thoſe 
original principles. 
So that there is ſome Juſtice due to the queſtion, 
in fairly ſtating it: and a queſtion can then only 
be fairly ſtated, when eſſential circumſtances are 
alone compared, thoſe that are accidental being 
neglected. And thus was the preſent queſtion 
ſtated in the early ages of hiſtory, when the diſ- 
pute was of more conſequence than it can be in 
mere ſpeculation. In that memorable debate pre- 
ſerved (if not invented) by Herodotus, we muſt 
own Darius was fair in his manner of ſtating the 
propoſition, when he aſſerted © that of the three 
forms propoſed, and each the beſt of its kind, the 
beſt popular government, an oligarchy, or a mo- 
narchy, the monarchy was far preferable.” I, who 
will not pretend to decide on this point, ſhall ſay 
nothing more upon this ſubject, than remind you 
of the whole paſſage at length, a maſter-piece of 
its kind, and which ſeems to comprehend all the 
arguments others have ſince uſed on that i impor- 
tant ſubject. 
FS. 11. But if we were ſure of the beſt form of 
government; if not only © the world was all be- 
< fore us where to chule,” but we were to exhauſt 
the imagination, or to realize the fancied draughts 


ot Utopia or Lugnag, in forming this model of 
perfection; 
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nevfoltiow; ; how could we be fure it would laſt ? 
Government, like natural things, will be ever 
fluctuating in ſome degree: it will be puſhing on 
from infancy to maturity, and from thence to de- 
cay. It is ever apt to aim at being greater than it 
is, but can never exceed a certain magnitude. 
| Univerſal monarchy has been the aim of many 
States, both antient and modern: the aim has 
been made with much the ſame ſucceſs in the end. 
It is what no Government will ever arrive at; be- 
cauſe © the Balance of Power,“ its natural check, 5 
is as old in ſpeculation and experience, as the 
thoughts of univerſal monarchy. For the love of 
Liberty is at leaſt as ſtrong a paſſion in the human 
mind as the love of power; the one conſtantly en- 
deavouring to reſtore the natural equality that has 
been infringed by the other: this principle being 
like the elaſticity of the air, which always increaſes 
in proportion to the force that compreſſes it. 
Societies are ſtill, with reſpect to each other, in 
a ſtate of nature; and as jealous of liberty and in- 
dependence, as individuals are: And the protec- 
tion of as much liberty as is poſſible, is or ſhould 
be the end of forming alliances between States, as 
it was of forming States, by entering into ſociety. 
It is pleaſant however to ſee the natural progreſs 
of ſociety to enlarge itlelf; how States have grown 
by degrees. England, in uniting Wales, Scotland, 
. Ireland; the Saxons. {till "further back, re- 
ducing the Heptarchy to a Monarchy. It is com- 
paratively but of late that France has united all its 
Dutchies to the Crown, If from the formation 
of one entire ſtate by uniting ſeparate tracts of 
country under the ſame dominion, we extend our 
views to the coalition of States themſelves ; what an 
amazing progreſs to power did Spain make, firſt 
by the union of Calle and Arragon, and then 
uniting 
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uniting in the perſon of Charles the fifth Germany 
and the Netherlands under its wn head? Then 
| ſee, by a terrible reverſe of Fortune, thoſe very 


Netherlands, after an intermediate 1n.'ependence 
of ſcarce a century. almoſt conquered to make 


the greatneſs of Lewis the Nt je WBO. if 
he had not been obliged to abandon by tr-ity the 
union of France and Spain, which he had ? cn ſo 


eagerly endeavouring to eflect by his arms, wouid 


have made very large ſtrides to an een 


power. 
But overgrown power muſt be its own enemy, 


as well as that of the reſt of the world. Territory 


in many caſes may increaſe to the diminution of 


real power: not only becauſe the eye of Govern- 


ment, one may ſay, can ſcarce reach, or the arm 
of Government protect, any very extended terri- 


tory ; but becauſe other neighbouring States will 
naturally endeavour to reduce a greatneſs that 
threatens their ruin; and beſides open attacks will 


ſow factions and make uſe of one part againſt ano- 
ther. You are both naturaliſts enough to know 


that a diſſolution will ſoon take place in any body 


when the parts of it, by an inteſtine commotion, 
are thoroughly diſpoſed to ferment. 
England, with reſpect to its poſſeſſions, or its 


connections with the Continent, was never, ſince 
it was firſt civihzed, fo ſtrictly an iſland, as in the 


reign of Queen Elizabeth: it was never more for- 
midable to Europe; partly indeed from the ſitua- 
tion of its neighbours, as well as its own. Our 


large acquiſitions and conqueſts on the Continent 
betore that time, only kept us in perpetual war, 


though they might enable us to ſupport it. Our 
connection within this, and the latter part of the 
laſt century, has not, I truſt, been productive of 


the milchief to which the imagination of Party 
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has ſwelled it, but has, in many reſpects, been of 


the utmoſt conſequence to England. What be- 


comes of its grandeur in the political ſyſtem, its 


commerce abroad, or its true happineſs at home, 


wichout the moſt vigilant and active attention to 


the complicated and jarring intereſts of the reſt of 
Europe? But I find I am unawares deſcending to 
particulars, which I diſclaimed at my entrance on 


this ſubject ; and for fear of uſurping on your pro- 


vince, Eunomus, which. with ſome impatience 1 


expect you to aſſume, I am glad to ſtop here. 
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&. 13. That impatience you own, has, give me 
leave to ſay, impoſed on you, both in making you 
think you have acquitted yourſelf of your taſk, 
and in the expectations it has formed in you of 
hearing me. Though you have all along with ex- 
treme caution dechned giving us any particulars 
about government, I was in hopes as a traveller 
you would entertain us with ſome obſervations on 
what all Governments, even according to your 


on account, mult have more or leſs; I mean the 
Laws of Society. | ES 


PHILAN D E R. 


Impoſſibilities, my friend, were no part of my 
ſcheme: a good French critick ſays, Le Breſt 
ce etoit- decouvert paur les Marchands longtems avant 
« que etre accouvert pour les Médecins.“ I may 
ſay, very few countries out of Europe are yet diſ- 
covered for the Lawyers, though the merchants, - 


the Phyſicians, and the Profeſſors of mechanic as 
well as liberal arts, have long gleaned from all the 


world. The truth 1s, Lawyers rarely travel them- 
8 | | eee 
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felves; and their ſtock can be enriched by none 


but themſelves. There have been thoſe who in 
their travels have picked up a whimſical Law, as 


they would an extraordinary foſſil, or the like: 
there have been thoſe too, who have: collected ſome 
ſcattered diſcoveries of this kind, of which Mon- 
teſquieu' s book 1s the only inſtance worth nam- 
ing. 

5 own the Laws of different Countries, if they 
could be come at, deſerve our notice on many ac- 


counts; as a very entertaining, I will even ven- 


ture, though no Lawyer, to ſay, the nobleſt ſtudy 
in themſelves ; being the greateſt exertion cf na- 
tural reaſon towards the happineſs of ſociety. They 
are uſeful too, as explaining the hiſtory of thoſe 
nations they belong to; and as connected with one 
another, or producing others : there being no na- 


tion, at-leaſt none eminent for civilized inſtituti- 


ons, but what in its infancy has borrowed in part 
from the ſettled. policy of others. Thus Sparta 


did from Crete, Athens from Egypt, Rome from 
Greece, and all the world in ſome meaſure from 


Romc. 


But it is no wonder that the Law of other coun- 


tries are ſo little known, if we conſider, 1. That 


Laws arc a any 8 which few people are acquainted 


with. Very few, comparatively ſpeaking, know 
any thing of thoſe under which they are bred, 


and of which they daily partake the benefit. 2. 


Where there are abilities and inchnation, there is 


too often want of opportunity. The knowledge 


of Laws wants a longer reſidence, and a more ſe- 
let acquaintance in foreign countries, than what 
would ſerve for deſcribing or collecting natural cu- 


rioſities: they are a ſubject which, as every body 


that viſits a foreign country can not underſtand, 
lo every body that lives there can not communi- 
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cate. -4 Many countries themſelves have no mate- 


rials of this kind to communicate. Very little Law, 


[ imagine, is to be looked for among the Indians in 
America, or the States of Barbary. 


Eunomus. 


I find then we are rather to | thank you for what 


you have done, than to expect more: and if ſo, 


the beſt apology I can make for my undertaking, . 


will be the readineſs with which, at your command, 
I ſet about it. 

§. 14. The excellence of the Engliſh Conſtitu- 
tion, though not ſufficiently admired or under- 


ſtood by the —_— of thoſe who live under it, 


has been the ſubject of much applauſe to many fo- 


reign writers of the greateſt eminence : ſome of 


them have commended it in a minute deſcription 
of its particular qualities; others, in diſcuſſing 
that celebrated queſtion „about the beſt form of 
4 Government, have terminated the diſpute, by 


deciding in favour of that © mixed form,” which 


chiefly reſembles our own. 

The Conſtitution of this Country, in a few 
words, is that of a mixed limited Monarchy. The 
Laws by which it is governed are what every man 


in it conſents to; the Legiſlature virtually reſiding 


in the King, and the whole Body of the People : 
as every man is a party, either in perſon, as the 
King and the Peers; or by Repreſentation, as the 
Commons. The two former act by an inherent, 


the latter by a delegated right. The or dinary 


power of interpreting thoſe Laws is diſtin& from 
the Crown and the Legiſlature. The executive 
power is ſolely in the crown, aſſiſted by Council 


of its own chuling : and, whenever there's is OCCa« 


lion, by the great Council of Parliament. 


on o un U 


The features of 1 chy are i in the exe- 
cutive power being velted ſolely in the King, and 
in every point of his Prerogative. The Limitation 
of the Monarchy 1s viſible in the King's governing 
according to ſettled Law, and in his being only a 
part of the legiſlative body. 

Thus are we, in fact, poſſeſſed of what Heracli- 
tus of old pictured to himſelf as the beſt idea of 
Government, the art of governing All by All. And 
conſidering Government as a kind of political Ar- 
chitecture, if a Conſtitution like our own reſem- 
bles a Pyramid, becauſe that, of all figures, is the 
firmeſt, from the breadth of its baſe, and its being 


terminated in a point; as Government cannot have 


2 wider foundation to reſt on than univerſal con- 
ſent, or a narrower point than the executive au- 
thority of a ſingle Perſon; we may reaſonably 
hope, while it ſtands on its baſe, that this Pyramid 
may vie in ſirmneſs and ability Wien thoſe famous 
be of Egypt. 
. If 1 was expected to expatiate on dis eſ- 
ſentia parts of the Conſtitution thus deſcribed, I 
muſt repeat and explain, in leſs general terms, 
what are the rights of the king and the people. 
The firſt are well enough comprehended under 
the ſingle word © Prerogative.” By Prerogative 
I mean the anticnt conſtitutional Rights and Power 
veſted ſolely in the Crown. This is a copious ſub- 
ject, when it comes to be detailed into the ſeveral 
Branches of Adminiſtration, Revenue, Suits, and 
the like. The great writers upon it, Lord Bacon 
and Sir Matthew Hale, though they have ſaid 
much, have left more unſaid. But the Power of 
the Crown in the executive part of Government, 
whereby the King acts for the Public, is what we 
are moſt concerned with at preſent, as pervading 
the whole, and active in every part of the Ring- 
dom, 


— 
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dom, and at all times. And ſo abſolute is this 
Prerogative of the King, confined by the Conſtitu- 
tion to the Execution of Laws, not extending to 
the making of them, and exerciſed in the practical 
part of Government; ſo abſolute, I ſay, is it, 
that neither Houſe of Parliament regularly takes 
cognizance of any thing that is paſt, without an 
authentic information of particulars from the 
Crown itſelf, either in debates on the ſpeech deli- 
vered from the throne, or on papers laid before 
either houſe by a meſſage from the King, or in 
conſequence of an addreſs to him for that pur- 
poſe. e „ 
To ſhew Prerogative, thus defined, is not an 
enemy to Liberty, to which ſome have ever affected 
to oppoſe it, I would reaſon thus: that the only 
idea of Liberty in ſociety is the power of acting as 
we pleaſe, in all caſes nct forbid by known Law; 
that the juſt Prerogative is part of the common 
Law, and muſt be evidenced in every inſtance as 
common Law itſelf is, that is, by immemorial 
uſage, uncontradicted by Act of Parliament; and 
therefore that the Power of the Crown ſo evi- 
denced, can no more be repugnant to true legal 
Liberty, than a particular Law is No new Pre- 
rogative can ſtart up at this day, any more than 
'new common Law; and any pretence to either, 
that is contradicted by antient uſage, and not ſup- 
ported by act of Parliament, can have no binding 
powers or produce any legal reſtraint on natural 

iberty. %%% e 
The chief power then of executing national 
councils, does, by the conſtitution, reſide in the 
Court: but the King, as a part of the Legiſlative 
body, in regard to Laws, does nothing in the ſirſt 
inſtance; he can at any time reject, but can never 
propoſe. His Power in that particular 1s only 5 
NT 1 8 he 
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the laſt reſort; like that of a court of juſtice, that 
has final juriſdiction on appeal, but can not inter- 
poſe in the firſt inſtance. In both caſes, the excel- 
lence of the Conſtitution is ſeen, as both are by 
theſe means ſubject to the greateſt exerciſe of the 
wiidom and juſtice of the nation, 

The two Houſes of Parliament are in all legiſla- 
tive Steps mutual checks on each other; each an 
active part of the Legiſlature; each poſſefled of 
valuable privileges and peculiarities. The Houſe 
of Lords is the higheſt Court of Juſtice ; the Houſe 
of Commons the higheſt Inqueſt of the kingdom- 
The Judges, are aſſiſtants to the Houſe of Lords 
in their judicial capacity, but are members of the 
Body of the Commons, as they emphatically tiled 
themſelves on a former occaſion. | 

$. 16. The Conſtitution thus defined as to its 
eſſential parts, has been groſly miſrepreſented in 
many very important points ; which if 1 do not 
clear to your ſatisfaction at preſent, I ſhall fo far 
obtain my end as to awaken your attention to 
them hereafter. 

The records of Engliſh antiquity, * of which 
remain, and thoſe few not fairly examined, have 
occaſioned ſome doubt about the antiquity of the 
Conſtitution. As if in the more antient parts of 
its Hiſtory, the traces of abſolute Monarchy were 
diſcernible : as if, even in times ſucceeding the 
Conqueſt, the Liberty the people were in fact poſ- 
ſeſſed of, was rather an Act of Grace in the Crown, 
than a matter of right in themſelves. | 

That the actual exerciſe of Government has 
often in reality deviated from that Conftitution 
no deſcribed and at this day enjoyed, is too plain 
to deny: and in what manner it has done ſo, I 
ſhall attempt to reflect on in the following obſer- 


vations. But the remarks Thilander has already 
| made 
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made will bear me out in faying, there is a great 
difference in the out- ſet between conſidering theſe 
ſucceſſive variations as ſo many new attempts to 
ſettle 2 Conſtitution, or as endeavours to "OY it 
back to the old one already ſettled. n 
Hiſtory indeed carries us back as far 2s times 
preceding the birth of a ſingle Government in this 
ifland. Cæſar found the Britons divided into fe. 


veral little States; and the Saxon Heptarchy broke 


that aſſemblage, which the Roman Government 
in a great meaſure had formed. But from the 
firſt dawn of Monarchy (if even theſe little States 
were not each a kind of limited Monarchy them.” 

ſelves) Laws are to be found coeval with it. From 
the Conqueſt, I ſuppoſe, this does not admit of a 
diſpute ; though l am aware even at this period, 

the Laws which I urge as a proof of the Limitation 
of the Monarchy, are turned againſt uu. The ob- 


Jection on a larger bottom is, that the Laws, for a | 


long time after the Conqueſt, carry the air of a 
Royal Grant on the face of them; rather than that 
of a Parliamentary Sanction. This objection might 
be anſwered from the ſtyle of the Laws themſelves;* 
and in that view, the ſtrongeſt exceptions chat. 
could be taken would vaniſh as s ſoon as mentioned: 
but that ſubject may meet us: again hereafter, and 
would be too great a digreſſion in this part of our 

enquiry. 

Others have argued from the want of Neuen 
to Parliament being found, to the want of Being 
of a Parliament itielf: which ſuppoſition, beſides 
being refuted by fact in this inſtance, may be ex- 
tended to ſhake the credit of half the Engliſh hiſ. 
tor 8 

e he 8 of two a; tinct aſſemblies 
of the Lords and Commons, ſome have as wiſely- 
mace the Era of Repreſentation of the People; 
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though there are arguments enough to prove, 

that the two Houſes were as diſtinct in their legiſ- 
lative capacity when they met together, as they 
were when they ſeparated, and formed two Houſes, 
as we now underſtand the phraſe. It would other- 
wiſe have been unneceſſary to have reckoned them 


as component parts of a Parliament in the antient 


* 


of diſtinct parliamentary aſſemblies. 
The true antiquity of the Repreſentation of the 

Commons 1s a point, as I take it, entirely unfa- 
thomable. There is very little evidence at all about 
the matter, that goes very far back; and moſt of 
that is ſo ambiguous, as to furniſh no clear deciſive 
concluſion, But whatever the mode of this repre- 


Acts, as was uſually done long before any traces 


ſentation originally was, or though it might long 


continue to be different from what it has ſince 
been, it is very difficult to diſpute its exiſtence : 


becauſe it correſponds with the abſtract reaſon of 


things in the idea of a free Government; it re- 
ſults from the origin of Government as founded 


on conſent, and that of our own in particular, not 
an abſolute but a limited Monarchy. The Body 
of the People muſt, therefore, always have had 


ſome right to ſhare the legiſlative power; it can- 


not be ſuppoſed this right could ever be entirely 
given up, but only delegated to others, entruſted 


to act for them. 


The lateſt writers upon the ſubject, who have 


ranſacked the voluminous controverſy kept up by 


Dr. Brady, Petit, and others of the laſt century, 


and who may be ſuppoſed to have picked out from 
all of them what they apprehended the ſtrongeſt 


art of the argument, have left it juſt where it 
was. And as it is eaſy to ſee that in diſcuſſing this 


queſtion much muſt be ſuppoſed, as well as argued; 
it may be as well for the future, at leaſt for us at 


the 
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the preſent, to ſuppoſe at once, without the parade 
and futility of argument, a thing in itſelf highly 
agreeable to reaſon, rather than again to attempt 
to prove it, much more than to attempt to diſprove 
it, by a crowd of authorities, moſt of which are 
dark, equivocal, or inapplicable. | 
The Separation of the Houſes is commonly re- 
ferred by hiſtorians to the time of Edward the 
Third; though I have never been able to find on what 
argument the ſuppolition was built, except that of 
| ſeeing no traces of ſeparation before that time. 


The preciſe year of the ſeparation no body has ever 


pretended to fix; but the ſuppoſition of the ſepa- 
Tation commencing in the reign of Edward III, is 


very probable, as will appear from conſidering a _ 
very particular circumſtance ; which I apprehend 


will ſupport the notion rather by a poſitive fact, 
than leave it to be barely concluded (as it has hi- 
therto been) from want of evidence to the con- 
trary. From 

Lord Hale, from a very careful inſpection of the 
old Parliament Rolls, has obſerved, that from the 


time of Edward I. Acts of Parliament were drawn 
into the form of a Law in the firſt inſtance ;—but 


he adds, „that from near the beginning of the 
reiga of Edward III. till very near the end of 


— 


Henry VI. they were not in the ſirſt inſtance drawn 


up into the form of Acts of Parliament, but the 


petition and anſwer were entered in the Parlia- 
ment Rolls, and out of both, by the advice of the 
Judges and others of the King's Council, the act 
was drawn up conformable to the Petition and an- 
ſwer.“ - The obſervations ariſing from this remark 


of Lord Hale's, I think, are fairly theſe; that on 


the one hand, the ſeparation of the Houſes, ſup- 


poſing it happened in his reign, accounts for this 


alteration with reſpect to the introduction of the 


R 2 petition 
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petition and anſwer : on the other hand, that this 
alteration in the manner of paſſing Laws, was an 
immediate and neceſſary conſequence of their ſepa- 
ration, and thereforc 11 ſome degree a proof that 
they ſeparated at this time, and not before. For, 
r. the time itſelf correſponds i in both caſes. 2. Their 
connection ſeems evident by conſidering that more 
form muſt neceſſarily be required in obtaining the 
Royal Aſſent, and the conſent of the Lords, when 
neither the King nor the Lords met together with 
the Commons, than what was required when they 
did meet together. This conjecture, however, on 
a nice point of antiquity, you will, I am convinced, 
receive with candovr, as [ promiſe, on my part, it 
will not be defended with obſtinacy : againſt reaſon- 
able conviction. 

§. 17. One would think the objects of Repre- 
ſentation ſhould be Jef; liable to difficulty than 
either its autiquity or origin. Every body might 
know what a Parliament is, and that it conſiſts of 
the three E/tates of the Realm yet even here 
writers of great character have introduced a diffi- 
culty 2 10 Lough ſometimes perhaps rather to manage 
a preſent controverſy, than grounded on any real 
doubt of their own. Some, by the © three Eſtates 
of the Realm,“ underſtand tne Nobility, Com- 
mons, and Cler ry; and hold a Parliament conſiſts 
of the King aud the three Eſtates, of the Realm. 
On the other hand, the better part (as I conceive) 
include the King as one of thoſe Eſtates : and in 
their notion, the King, Lords, and Commons, are 
the three Fſtates of the Realm: theſe, it is plain, 
do not in this reſpect diſtinguiſh the Biſhops from 
the other Lords, nor the Clergy from the Com- 
| mons. 
Now it this controverſy | is not merely verbal, as 


] ſuſpect it is, it is — of being brought to a 
ſhort 
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ſhort iſſue. It may be allowed, I think, that an 
Fſtate of the Realm, confidered as a component or 
integral part of the Parliament, if it means any 
thing, muſt mean one of the eſſential parts of the 
Legiſlature : without the conſent of which, or of 
the majority of the individuals that compoſe it, no 
Law can pats. Thus it is well known if a Bill does 
not gain the conſent of the Lords and of the Com- 
mons, as well as the Royal Aſſent, it never be- 
comes a Law. Thoſe who maintain the Clergy, as 
_ diſtinguiſhed from the Laity, are x diſtinct State 
of the Realm, muſt, in defence of one hypotheſis, 
be obliged to maintain another more difficult to 
fupport than that for which it is intended to be a 
foundation. They muſt ſuppoſe, as indeed they 
ſeem to have done, that the Clergy in Parliament 
mult be repreſented by the Biſhops : from which 
notion theſe conſequences follow; 1. Firſt then the 
Clergy, who are, except the Biſhops, all of them 
ſtrictly Commoners, are repreſented by Lords; a 
mode of repreſentation not analogous to that of the 
Commons among the Laity. 2. If the Biſhops are 
the Repreſentatives of the Clergy, and in that caſe 
a ſeparate State of the Realm, their concurrence 
mult be an eflent1al requiſite to an Act of Legi{la- 
tion: no Law can paſs without their conſent. 
This, as I have atready ſaid, muſt be the idea of an 
Eftate of the Realm. Perhaps they will abide by 
this latter conſequence, and in proof of their no- 
tion, refer us to the legillative declaration in every 
Act of Parliament, which runs, „It is enacted by 
the King, by and with the advice and conſent of 
the Lords Spiritual and Temporal, and Commons, 
in Parlifment aflembled.” This diſtin enumera- 
tion, they may urge, ſhews the Spiritual Lords are 
a diſtinct State of the Realm. In my turn I mult 
aſk, 1. Whether the Spiritual Lords would not be 
| EE e included 
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included if not expreſſed; if the clauſe had run by 
the King, Lords and Commons ? If I miſtake not, 
this form has been uſed. 2. But though expreſ- 
Ted, does it mean any thing more than a bare di. 
viſion? Would not the third Eſtate, the Commons, 
if characteriſed by the various objects of Repreſen- 
tation, be the ſame in effect as it is now, if it was 
to run (inſtead of Commons) Knights, Citizens, 
and Burgeſſes in Parliament aſſembled ? This form 
J know has been uſed, and the effect has been the 
ſame: and if avy argument is to be drawn from 
the ſimilarity of the caſes, the expreſs mention or 
omiſſion in the firſt caſe would have no more 
weight than it has in the other. And yet though 
the expreſs mention of the ſpiritual Lords does not 
make them a diſtin& branch of the Legiſlature, 
there ſeem to be many good reaſons for this form. 
This inſertion ſerves as a conſtant recognition of 
their I egiſlative capacity, either 1. to prevent peo- 
ple in all ages arguing againſt their legiſlative right, 
from ſome peculiar circumſtances attending them; 
as their not being tried by Parliament as temporal 
Lords, in the forms of proceeding at Common 
Law; or their not giving their votes on the Trial 
of a Peer, though, it is well known, they attend 
during the evidence, decline voting in capital cafes 
from principles of the Canon Law, but when they 
retire, always proteſt their Tight of voting. 2. More 
particularly in theſe later times, to expreſs a juſt . 
abhorrence of the former age, when their rights 
were ſo wickedly attacked, and their removal from 
the Houſe of Leeds was the firſt ſtep to the diſſo- 
lution of the Government. This ſacred order, a 
very early eſtabliſhment of Chriſtianity, I conſider 
as one of the guardians of the Engliſh Church in 
the moſt eminent manner : and in that capacity, I 
hope, they will continue to fit in that Houſe to os ; 
e "Olb 
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end of time. For the antient Eccleſiaſtical and 
Civil Eſtabliſhments are ſo inter woven in our Con- 
ſtitution, and formed for each other, that any one 
who is not indifferent to the latter, can not but wiſh 
perpetuity to the former! . 

But the queſtion now before you is, whether the 
Spiritual Lords are a diſtinct State of the Realm? It 
ſeems to be clear in the material ſenſe as a diſtinct 
Branch of the Legiſlature they are not. For ſup- 
poſe a Bill brought into the Upper Houſe which 
the Biſhops were unanimous againſt, and that the 
Temporal Lords, or at leaſt a majority of them, 
was as ſtrong for it; Tapprehend the Bill muſt paſs, 
notwithſtanding the diſſent of the Spiritual Lords. 
If fo, they can be no ſeparate State of the Realm. 
Whether the inſertion of the conſent of the Spiri- 
tual Lords ſhould be continued in the Bill in ſuch 
caſe, being an averment againſt fact; or whether 
that inſertion is rather matter of form (for, though 
_ antient, it has not been regular nor uniform) might 
be matter of queſtion ? But ſuppoſe a ſtronger and 
a more probable caſe, that the majority of Biſhops 
were againſt a Bill, and the reſt of the Bench con- 
cur with the majority of the temporal Lords in 
paſſing it; the expreſſion in the Act would in that 
caſe be realized, and I make no doubt the Bill 
would paſs ; or elſe it muſt be allowed, the majo- 
rity of the Biſhops might at any time controul the 
majority of the Houſe. But if the Biſhops are 
really a diſtin State of the Realm, the majority of 
their order is as neceſlary to every legiſlative act, 
as the conſent of the majority of the Commons is 
to paſs a Bill through their Houſe. So that, in 
whatever light the cafe is conſidered, it appears 
the Biſhops do not fit in Parliament as Repreſen- 
tatives of the Clergy ; nor can be conſidered as a 
diſtin State of the Realm. I know the argu- 
985 | . — 
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ment of a conſiderable writer on this ſubject, 


chiefly turns on the admiſſion of his antagoniſt, 
that the Clergy are one of the three Eſtates of 


the Kingdom, and he infers from thence (juſtly as 


it ſeems) that they muſt therefore be one of the 


three Eſtates in Parliament.” But I am at a loſs 


to gueſs what that writer means by three Eſtates 


of the Kingdom, unleſs conſidered merely in re- 


ſpect to Parliament. If the ſubjects of this king— 
dom are to be conſidered in general as Clergy or 


Lay, there would be but two Eſtates of the King- 


dom ; but if according to their Profeflions or Em- 


ployments, there may be ten times as many. 


6. 18. 'The Conſtitution has hkewiſe had the ill 


fate to be cenſured as well as miſunderſtood. . But 


becauſe my audience are as little diſpoſed to liſten 
to cavils, as] am to be at the pains of refuting 
them, I ſhall not mention any trifling exceptions, 
but ſome that are of more weight and more exten- 


| ive conſequence. The Repreſentation of the Peo- 
ple, it is thought, is not only groſly unequal, but 


in effe perverted from the natural Intereſt of the 


Country. If I underſtand this laſt objection, it 
might be waved in this diſquiſition; becauſe it is 
rather an accidental deviation in fact from the 
Conſtitution, than any fault to be imputed to its 
frame and eſſential ſtructure: but however, it ſhall 
not altogether be paſſed over in ſilence. | 
The Repreſentation then is cenſured as very un- 
equally diſtributed. The Counties and large Cities 


are thought to have too few Repreſentatives, and 
the infinite ſwarm of little inſignificant Boroughs, 
which Biſhop Burnet has ſomewhere called © 1e 


"rotten part of the Conſtitution,” are thought, and, 


in one light, juſtly thought, to have. too many. 
Thoſe who make this objection will extend it by 
cnumerating - conſequences, to which their imagi- 
8 N nation, 
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nation, at leaſt, has given an air of reality. They 
will tell us, that it is from hence, if from any 
quarter, muſt creep in that corruption, that may, 
in ume, - deſtroy the Conſtitution. For if any 


ſhould come in by Corruption, they would main- 


| tain themſelves there by it; would ſell their votes 
to reimburſe the purchaſe of their ſeats. They will 
tell us, that it is bad in many other views; that 
hence the monied Intereſt come into Parliament, 
in oppoſition to the natural Intereſt of the Coun- 
try: and thoſe who have not a foot of Land (ſay 
they) will care very little for the Meaſures that 
chiefly affect it. What is it to them, whether the 
Land is over-taxed or uncultivated, while the 
Traffic of Public Funds is advancing on its decay? 
The ſurpriſing number of little Boroughs too (in- 
dependent of the Corruption, that probably flows 
from hence) will be one reaſon, why many of their 


Members muſt be Strangers to the particular Places 


they repreſent. Not, perhaps, Strangers to the 
Conſtitution, as in the former caſe ; but ſuch Bo- 
roughs mult be repreſented by thoſe, who, if equal 
to the truſt, yet living at a great diſtance, can 
never protect, or be acquainted with the Intereſt. 
of their reſpective Boroughs, ſo much as others of 
cqual abilities muſt be, if choſen from their own 
neighbourhood or Country. This was the wiſ⸗ 
dom of the Conſtitution (it may be ſaid) in the 
return of Juries; can we imagine it to have been 
leſs intended as to Members? Was every Caſe of 
Private Juſtice to be decided by thoſe, who from 
their vicinity to the place where the Queſtion 
aroſe, might beſt underſtand the nature of the Caſe 
and the Evidence before them; and yet are queſ- 
tions of importance to the Community, more par- 
ticularly to ſome parts of it, fit to be diſcuſſed by 
thoſe who are acquainted with no one part of it 

RT | | | more 


: _ 
* P v1 


to a Neighbour. Rents can be returned at a diſ. 
tance; and though the Eſtate may ſuffer when de- 
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more than another? The term Election, they will 


add, muſt become merely nominal; or elſe who 


can ſuppyſe it natural to ct Strangers to repreſent 
them ? the Conge de Elire for a Biſhop, is not in 
courſe of time become more fabulous than fuch an 
Election of a Member. The Writs of Election 


themſelves, ſpeak as ſtrong in this caſe as the other 


do in cafe of Juries. Particular places themſelves 
too, it may be thought, ſuffer in other reſpects on 
this account, beſides having nobody to protect 


their Interef in Parliament. A decay of hoſpita- 


lity, the good genius, as it were, of a country life; 
and à neglect of the friendly intercourſe between 
Landlord and Tenant, may often be another con- 
ſequence of ſlighting the owners of landed eſtates 
as Repreſentatives. There is no tye to live with, 
or do good acts of neighbourhood to thoſe, who, 
in the moſt important caſes, will prefer a Stranger 


prived of the reſidence of its Owner; or the Profits 
may be ſunk in paſſing through the Stewards hands: 
yet the Owner ſubmits to this tax, to live more at 

his eaſe or fancy elſewhere. 
Though theſe circumſtances ſhould not always 
take place; yet (they will add) the eye of reaſon, 
impartially ſurveying the plan of a well-modelled 
Legiſlative Body, will look upon a {mall Borough 
ſending as many Members as one of the firſt trad- 
ing Cities. or as a large County, in almoſt as ridi- 
culous a light, as one particular inſtance of Repre- 
ſentation, alluded to by Mr. Locke, than which 
nothing can be more confeſſedly abſurd, that the 
% bare name of a Town, of which there remain 
„% not ſo much as the ruins, where ſcarce ſo much 
« houſing as a ſheepcote, or more inhabitants than 
* a ſhepherd, are to be found, ſhould ſend as many 
© Repreſentatives 
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* Repreſsntatives to the grand Aﬀembly of Law- 
„ makers, as a whole County, numerous in Peo- 
« ple and powerful in Riches.” All this may be 
ſaid perhaps in ſupport of the objection. 
§. 19. What are we to ſay in anſwer to all this? 
Theſe two things I conceive. 1. That admittin 
this inequality to be the grievance complained of 
it can not now be redreſſed. 2. That it may rea- 
ſonably be doubted, however, whether, every 
thing conſidered, it is in fact ſuch a grievance or 


If it is a grievance, it is ſuch an one as can not 
be redreſſed. And I found this aſſertion on two 
grounds; that the very attempt to do it would 
totally unhinge the Conſtitution; and if it was 
once done, according to the moſt imagined plan of 
perfection, the effects of it could never be laſting. 
Political Projectors will tell us perhaps, this new 
modelling of the Legiſlative Body would be only, 
„ Ripighare Il Stato,“ in the Florentine phraſe; 
„ bringing things back to their original eſtabliſh- 
ment ;?* an expedient approved of by all politicians. 
I ſhould rather look upon the expedient, in this 
caſe, not as an attempt to reſettle, but to new- 
found the conſtitution : which if it could ſucceed 
at laſt, muſt in the preparation towards it pro- 
dauce univerſal confuſion ; by diſpoſſeſſing every 
part of the Kingdom of Rights they have ſo long 
been poſſeſſed of; and in their nature the moſt 
important of all others, becauſe they are the foun- 
dation of their ſecurity and protection. To dis- 
franchiſe the Boroughs themſelves, anſwers no end; 
2 preſcriptive Right of ſending Members would 
continue. To diſannul that preſcription would be 
little leſs than Suicide in a Parliament. It could 
never be thought of in practice but in the moſt 
troubleſome tumultuous times; or at leaſt can = 
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fail of producing them. It was not perhaps the 
worſt project of Cromwell's time; but it was cer- 


tainly project fir for no Nase but ſuch as his, 


when the conſtitution was already overturned; and 
it was only left to conſider how they could build a 
new one on the ruins of the old. 

But ſuppoſing this Reformation once made, could 
it be laſting? Would not this inequality in the 
Repreſentation imperceptibly recommence almoſt 


as ſoon as reformed ? Much fit is owing to the ſur- 


priſing alteration that time and accidental cauſes 
portance of places themſelves. Some, for inſtance, 
were once Epiſcopal Sees, and Places of great opu— 
lence: though now within the reach of "the objec- 


tion, almoſt as much as any Borough whatever, 


Another cauſe of the inequality complained of, 
ariſes out of this already aſſigned. Many Boroughs 
have been 1ſo ſenſible of their decline, and their 


comparative unimportance to the Community, 
that they have themſelves petitioned againſt, and 


aboliſhed their own right of Repreſentation. © - 1] 


a Member's wages, it mult be owned, was, hereto- 


fore, no inconſiderable Tax on a ſmall Borough. 
And may not theſe or other unforeſeen cauſes, at 


the diſtance of a century or two, operate as ſtrong- 
ly atter a Repreſentation was new modelled, as 


they did before, when they gave riſe to it? 


If then this inequality of Repreſentation can not 


be altered without the utmoſt hazard, and when 


altered, can not be ſecured from returning: what 


reaſons can there be. for making the alteration ? 
Much lets, fare, is to be ſaid for the alteration, if 
the thing itſelf is tuci a grievance, as is neither 
| px blickly {cen nor felt. 


In fact, the grievance from this quarter is chiefly 


ſpeculative: the eon I have ſtated on this 


head, 
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7 head, as not flow altogether from this ſource : 
they have other cauſes capable of producing them 
as well as this. And the objections are fo far from 

actually exiſting at the {ame time, (as they are 
ſtated ) that one may ſerve to take off the force and 
preſſure of the other. 

in the ſirſt place, I am not ſatisfied: that ſmall 

Boroughs are the only ſpot where C orruption 
| thrives : it is a weed that naturally thrives beſt in 


4 rich ſoil; it grows up with Läberty. It can not 


be perfecily rooted out, without injuring the bet- 
ter product of the Soil itſelf; but there are ways of 
keeping it under. 

But ſmall Boroughs, it is faid, are more liable 
to Corruption, becauſe more likely to be repre- 
ſented by Strangers; and this goes upon a fuppo- 
ſition of that kind which the Logicians call a peti- 
tio principii, that the Election of a Stranger is, in 
effect, rather a purchaſe than a choice. That 
many of the Repreſentatives of ſmall Boroughs 
muſt be Strangers to the Places they repreſent, I 
admit: thoſe who are qualified, merely in refpect 

of neighbourhood, may be diſqualified for the 
truſt iu other reſpects ; neither their fortune, ca- 
pacity, nor inclination, may dene concur for 
this purpoſe. 

That ſmall Boroughs muſt exiſt as well as lg 
Boroughs and Cities, has been already clearly 
ſhewed ; and that Time and Chance will be an 
overmatch for-any Reformation of this kind. 

But from the neceſſary exiſtence of {malt Bo- 
| roughs, I am enabled to anſwer the objection that 
was made to them, merely from their being repre- 
ſented by Strangers. 1. It is not only neceſlary 
they ſhould be ſo repreſented, where there is 10 
one qualified who is an Inhabitant or Neighbour : 


2, But even on many . though there is. 
And 
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And this latter, for the Intercii of the Borough it- 
ſelf, and of the whole Community at large. - 
I. For the Borough itſelf, For by theſe means, 
the Choice may as well be ſuppoſed, on an equal 
chance, to be improved in ſome inſtances, as per- 
verted by Corruption in others. Should it be inſi- 
nuated that a ſtranger is not able to promote the 
particular Intereſts of any Borough ſo well as one 
that has a natural Intereſt ; it may well be doubted. 
In the firſt place, when a Member is once elected, 
there is a total delegation of the political Power. of 
the Conſtituents to the perſon electe l as their Re- 
preſentative; without their being able to enforce 
their inſtructions to their Repreſentative; or his 
being accountable to his Conſtituents for his con- 
duct. And however diſlatisfied they may be with 
his Conduct, in reſpect to public Meaſures, or the 
Intereſt of the Borough in particular, I know not 
how they can redreſs it otherwiſe, than by being 
more cautious in the diſpoſal of the Truſt for the 
future, when the term of the Truſt expires. And 
this circumſtance, among others, may ſerve to 
prove the utility of frequent Parliaments for the 
particular intereſt of the Conſtituent. But ſup- 
poſing 2 Member (as we may in general ſuppoſe 
him from motives of Gratitude as well as Intereſt) 
inclined to liſten to the Inſtructions of his Borough; 
a Corporation may inform a Stranger, as well as 
they could one of their own Town : and he can 
preſent their Petition to the Houſe as well as any 
one elſe. But what, in the mean time, is this 
Natural Intere/t that is ſo much talked of; that 
gives one man, who lives within a mile of a Cor- 
3 ſo juſt a preference to one who does not 
ive within a hundred ? It is not in point of abili- 
ties of the Candidate; becauſe abilities are not 
local. It is not in point of income, for the ſame 
8 1 reaſon. 
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reaſon. The objection, perhaps, ſuppoſes, that the 
income of a Stranger is too apt to bear down every 
thing elfe; to lay abilities entirely out of the caſe; 
and to make its way merely by its weight. Are 
then, on the contrary, the abilities and character 
of a Neighbour always the ground of ſuch an 
' Election? Or is there no violence done to the Free- 

dom of Election, from this quarter? Such an Elec- 

tion may often be the effect of an undue influence, 
though not of Corruption; Corruption, I mean, 
in the confined ſenſe, in which it is commonly uſed 
to denote pecuniary influence alone. And in ar- 
guing this queſtion, you will excuſe me if I deſire 
another Term may be ſettled as well as that juſt 
explained. If Natural Intereſt means only a large 
Eſtate in the Neighbourhood of a Borough- Town; 
the argument in favour of its Proprietor is by no 
means concluſive. If the idea of a large Eſtate was 
naturally united with an idea of actual Benevolence, 
as extenſive as the opportunity of doing good: 
when it is ſo united, how is it poſſible an Election 


ſhould not be decided in favour of ſuch a Candi. 


date? At leaſt, who, that was not loſt to all ſenſe 
of Merit, and of his Country's Intereſt, can with it 
otherwiſe? But if the owner of ſuch an Eſtate 
ſhould either be not known to his Neighbours, or 
known greatly to his prejudice : if he was to bribe 
or to threaten his own Tenants to compel their 
aſſent to his Nomination; though he owned half 
the Borough-Town, 1 ſhould always think, any 

one in the World (that the Law would allow to be 
a Member) would be a more eligible perſon, than 


' ſuch a Candidate. It might then happen to be the 


Intereſt of the Borough itſelf to chute a Stranger. 
2. That it is for the advantage of the Commu« 
nity at large, that many Boroughs ſhould be re- 
preſented by Strangers, is a conceſhon we Tr 
| 7 5 5 7 | | Fig 
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right to expect from thoſe who cenfure the general 
inequality of Repreſentation in this Country. I 
will explain myſelf by particulars. The County of 
Middleſex, for inſtance, where the greateſt part of 
the buſineſs of the Kingdom is tranſacted, where 
every perſon of ſigure almoſt in the Kingdom re- 

ſides, either conſtantly, or for a great part of the 
year, contains but one City, and not a fingle Bo- 
rough: ſome remote Counties have at leaſt a 
dozen. ls it not for the Intereſt of the Public, that 
many of thoſe who live in this County, ſhould con- 
ſult on National affairs? Many of them have no 
Natural Intereſt out of this County ; and, there- 
fore, unleſs they offer themſelves to Boroughs in 
another County where they are ſtrangers, they 
can have no ſhare in Public Councils. This, in 
effect, brings the Repreſentation nearer to an equa- 


lity : by theſe means Middleſex or London, though 


each has but one place of Repreſentation, will have, 
in effect, ten or twenty, as its principal Inhabitants 


may be elected to ſerve for o many Boroughs 


elſewhere. 

There is another and no very inconſiderable ad. 
vantage accruing to the Community, from the ad- 
miſſion of Foreigners (if I may call them fo, in 
oppoſition to Reſidents) to repreſent Boroughs, 
where they have no particular Intereſt: that by 
theſe means Iriſh Peers, Scotch Commoners, and 
the Eldeſt Sons of Engliſh Peers, are more eaſily 
enabled to have a ſhare in concerting public Mea- 
tures. From the ſirſt circumſtance, more harmony 
reſpectively between the different Nations, is likely 
to be the conſequence of the ſame Perſon being 
capable of conſulting the Intereſt of each. And as 
to the caſe of Peers Sons, particularly the Eldeſt. 


fitting in the Houſe of Commons, I do not ſo much 


rely on the advantage of two in the ſame Family. 
5 having 
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having a Seat in both Houſes, becauſe it is but an 
accidental advantage, and may change its complex 
ion according to the State of Parties; but 1] muſt 
urge it as an excellent Conſtitutional Education 
againſt they become Peers themſelves. They by 
theſe means become early acquainted with buſineſs ; 
and will ſcarcely forget ever afterwards, in the 
Upper Houſe, the Liberty and Privileges of the 
Lower, which they formerly inſiſted on as Mem- 

bers. LEES, . 
I hope after this tedious examination of a cenſure 
too haſtily paſſed on the Conſtitution, I may con- 
_ clude, that the inequality of Repreſentation is not 
in reality the dreadful grievance complained of. 

S. 20. The other cenſure that was paſſed on the 
Conſtitution, from an improper as well as unequal 
Repreſentation, I ſaid might be waved, becauſe it 
is not general; and not ſo much to be imputed to 
the Frame of the Conſtitution, as to an accidental 
diſregard of it. I did, however, ſtate that objec- 
tion, and have in part anſwered it, as it blended 
itſelf with the other: and I will now ſhortly conſi- 
der it by itſelf. 3 : 

The Monied Intere/t, in oppoſition to the Landed 
intereſt, conſidering them as abſolutely diſtin&t in 
the Proprietors, ought never to be preferred 
to the Landed Intereſt in the choice of Repreſen- 
tatives. The reaſons urged in the objection 
ſeem unanſwerable. But where one kind of Pro- 
perty is tempered with the other; the reaſons, on 
which the objection turns, ſeem to fail. And it is 

ſufficient to fy, the Laws of this Country, as well 
as thoſe of all well-policied States, have ſecured a 
Landed Qualification as a neceſſary Requilite for 
the admiſſion into National Councils. i 
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I ſhall only add, in a general view of the Conſti- 
tution, it would be very unſeaſonable to examine 
the propriety of every particular Meaſure, which 
the Law has preſcribed; where the Conſtitution 
has neceſſarily entruſted the Law with the power 
of making ſuch proviſions as the occaſion requires. 
I only wiſh I have not been too particular al- 
ready. 5 VVV 
I flatter myſelf I have already traced the great 
outlines of the Conſtitution ; if theſe are correctly 
drawn, it will be eaſy to fill them up at any time. 
It was admitted at the outſet, that the adminiſtra- 
tion had ſometimes differed from the Conſtitution | 
deſcribed ; I will not ſcruple to ſay, in ſome in- 
once it has varied ſo much as nearly to deſtroy 
5 | 
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§. 21. When I go on to explain this, it would 
very ill become me to reflect upon any little miſ- 
carriage in the event, or miſconduct in the Coun- 
cils of this or that particular year. The preſent 
ſubject is too great for ſuch a minute attention to 
particulars: my own abilities as well as inclination 
are too ſmall to ſet about it. Fundamental Errors 
are important and ſtanding leſſons. The Reflecti- 
ons that ariſe from facts of a general nature, where 
they do reach particular men, are ſupported by 
Hiſtory, which is the voice of Truth; and borrow 
no Complexion from a ſpirit of Party or Detrac- 
tion. 5 1 

From the Plan given of the Conſtitution, 
you muſt collect that its Preſervation depends on 
the free action of its ſeveral parts: it is this alone 
preſerves the Balance. The executive Power, by 
the Conſtitution, is veſted in the King alone; if, 
therefore, either, or both Houſes of Parliament, 
were to take the Adminiſtration of Government 
into their own hands, there would be an end of 


. 
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the King's Prerogative for the time, and in that of 
the Conſtitution. The Conſtitution would be 
_ equally overturned, if the King was to aſſume the 
ſole Power of making or diſpenſing with Laws ; 
becauſe in either caſe the Parliament would be but 
a ſhadow. To bring back the conſtitution, if at 
any time it ſhould be thus infringed, to its true 
principles, without changing it; to give the only 
effectual application in this Country to the © Flo- 
< rentine maxim,” without the confuſion of which 
it will in moſt cafes be the Parent, muſt, from 

what we have ſeen, except in very extraordinary 
conjectures, be the work of time alone; to ope- 
rate in the one caſe, above put, by a change of 
the adminiſtration, in the other by a new choice 
of Repreſentatives. e 
I have already diſclaimed ſhewing in particular 
inſtances, how this Balance has been affected: let 
us juſt view it in the general courſe of Hiſtory; 
more eſpecially from that period, where the Civil 
Conſtitution becomes more eaſy to be traced, and 
more neceſlary to be known; I mean from the time 
of the Seventh Henry. „ 5 
S. 22. The Government, in the actual exerciſe 
of it, in the early times ſucceeding the Conqueſt, 
inclined more than it ought, ſometimes to the 
abſolute, ſometimes to the mere Ariſtocratical 
Form. The Political maxim is, in general, very 
juſt, that ſays, © Power follows Property.” And 
in the times, when the Feudal Tenures prevailed 
in their greateſt purity, the power of the great 
Barons, had it been regularly exerted, might have 
made the Government Ariſtocratical. But their 
occaſional adulation, or unequal oppoſition to the 
Crown, often brought it nearer to an abſolute Mo- 


narch7y. 


8 2 RO Henry 


Henry the Seventh depreſſed the antient Nobi- 
lity as much as he could. He governed princi- 
pally by an Eccleſiaſtical Miniſtry, whom he and 
their own abilities had altogether raiſed ; he at- 
tainted the Yorkiſts, of whom the Nobility chiefly 
conſiſted ; he conſented to ſome Laws, made to 
promote the freer diſpoſal of Eſtates Tails: and 
theſe circumſtances co-operated with an increaſed 
Luxury, that was the offspring of an increaſed 
Commerce. „ „ 

The depreſſion of the Nobility, by taking ſome 
weight out of one Scale, brought the Popular 
Scale nearer to a Balance with the Nobles. And 
the weight, added to the Popular Scale, by their 
own Trade and increaſe of Riches, from the diſco- 
very of the new world, brought them ſtill nearer 
to a Balance. og er ne x 

But the Political conſequence of the People, 
though greater with reſpect to the Nobility than 
they had ever known, was but little, as yet, with 
reſpect to the Crown. From King Henry the Se- 
venth to King James the Firſt, including both their 
Reigns, the Crown, excepting ſome der inter- 
vals, exerciſed more than its ſhare of the Legiſla- 
ture: and the People had leſs of Liberty than the 
Conſtitution deſigned them. 


A too ſudden and impious check of the Power 
of the Crown, at the cloſe of the next Reign, pro- 
duced a ſudden Democracy. And, indeed, it is 
ſcarce to be wondered at, that a People who had 
ſo execrably vacated the Throne, ſhould aboliſh a 
Houſe of Lords. A juſt repentance of this Uſur- 

pation guided by the hand of Providence, ſhewed 
itſelf in the Reftoration. But from that time to the 
Revoluijon, though each part of the Conſtitution 
was ncarer its proper polze; it rather gave way 
to a ſtretch of Prerogative, and a thirſt of abſolute 

| „„ <-, (- 


DIALOG UE III. -* 
Power. In the firſt Reign, from an occaſional 
mixture of indolence and diſſipation in the Prince, 
the artful gaining of ſome leading men on his ſide, 
and the undue exertion by the Commons of the 
Power they were then poſſeſſed of; and which, 
from being over-great in the foregoing Reign, 
ſunk below its proper level jn this. An the Reign 
of King James the Second, Papal Bigotry co-ope- 
rating with the ſame ſpirit of Prerogative, had a 
ſtronger tendency to abſolute Monarchy ; but mov- 
ing more violently, was more ſuddenly and fatally 
checked. From the Revolution, I believe we are 
all agreed this Balance of the Conſtitution has 
been, upon the whole, excellently preſerved: and 
whatever little ſtorms or heats of Faction have 
ariſen, (as no length of time, I am perſuaded from 
a review of our Hiſtory, will be free from them) 
they have rather ſerved to explain and ſettle ſome 
important Points, than in any formidable degree 
to violate the Conſtitution, 
§. 23. The Balance then of this Conſtitution, 
you ſee, has ſqmetimes been loſt ; though, by the 
hands of Providence, it has, f in time, been again 
reſtored. And if we were to glance back, ever 
1 lightly, on Hiſtory, we ſhall find the only me- 
thods that have or can be employed, to deſtroy 
this Balance, were by overſiguning the reſpective 
parts of the Conſtitution. _ | 
It was Lord Burleigh's maxim, 0 chat England 
could never be ruined but by a Parliament.“ It 
may, however, be greatly hurt, if not ruined, 
without one. If tlie Crown, was either, of courſe, | 
to diſſolve a Parliament that oppoſed its Meaſures ; 
or made a point of ſecuring a Majority to carry 
them, either by an exceſſive number of Place-men 
in the Lower Houſe, or an occaſional increaſe of 
Peers in the Upper; this would make large ſtrides 
| towards 
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towards the application of Lord Burleigh's maxim. 
But we have ſeen from Hiſtory, the Crown may 
be more prejudicial without a Parliament than it 
can with it; by an improper or ill-deſigned exer- 
ciſe of Prerogative. A Parliament that is ſitting, 
that has been choſen freely and acts without cor- 
ruption, has various ways of obſtructing the pro- 
greſs of ſuch miſchief: by refuſing ſupplies; by 
remonſtrances to the Crown; by impeaching a cor- 
rupt Miniſtry, And in this laſt particular, the 
Conſtitution has gained much ſecurity by the con- 
ceflion the Crown made in the Act 13th King 
William III. in giving up the power of pardoning 
in caſes of an Impeachment by Parliament : for 
otherwiſe it is evident the moſt corrupt Miniſter, 
under a public proſecution, after the moſt glaring 
proof of his iniquity, could eafily have defeated 


all, as it were by pardoning himſelf. But no ex- 


tenſive ſchemes can be purſued without money, 
the great external principle of motion in a State, 
for want of which, however well fitted for ſailing _ 
the veſſel may be in itſelf, it will be becalmed, and 
muſt wait for a wind! The effective power of the 


Crown will therefore neceſſarily be connected with 


the Parliament: and, therefore, unleſs a King is 


inclined to reign without a Parliament, and ſup- 


port bad Schemes, either by Exactions at home, or 
Loans from abroad, by oppreſſing his people or in- 
cumbering his revenue, (all of which have been 
practiſed in diſtant reigns) the execution of his 
Schemes muſt be enforced by a Parliament; and 
England, if it is ruined, muſt in ſuch caſes be 
ruined by a Parliament. That period, I hope, 
will never exiſt; judging, at leaſt, from the Con- 
ſtitution grown up to its preſent maturity, and 
the eſſential parts of it at this day excellently well 
preſerved, I flatter myſelf, that period will ſcarce 
| : 5 . Arrive, 
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arrive, till univerſal Barbariſm once more darkens 
this Weſtern Hemiſphere; ; and Political Liberty, 
with Science its conſtant Companion, i is exiled to 
ſome diſtant part of the Globe. 


Poricntrzs 


[P 24. 180 you are winding up your ſubject, 
and by the tone of your voice, will ſoon drop into 
a concluſion. But, entertained as I have been, 1 
have all along been diſappointed, in having no 


8 ſketch of our Legal Polity ; which ſurely, in a 


Conſtitution governed by Law, as you ſet out with 
_ obſerving, is a ſubject of great importance; and 

which you can not have the excuſe for declining, 
that Philander made with great propriety in his 
part of the converſation. Though I ſuſpect your 
good breeding, rather than your memory, is to 
be blamed for this omiſſion. You ſeem induſtri- 
oully to have avoided that topic, perhaps looking 
on it as a mere drug to one who is of the Profeſ- 
ſion, or rather out of compliment to Philander, 
who i is not. 


EU NO MUS. 


I can not but ſay, that each motive had ſome 
weight in occaſioning my ſilence on that head. 


PHILAN DE R. 


I do not ſee why they ſhould: I can anſwer for 
my own curiolity to be informed upon that ſub- 
ject, and Iam ſure you can do it in a manner that 
| ſhall not be prejudiced by my want of experience. 
Policrites has already begged it: I concur with 


him ; but muſt deſire vou would addrefs yourſelf 
0 


u b oO u Us. 


to me altogether, as if Policrites was out of the 
room; otherwiſe, your meaning may be ſo in- 
volved in the miſt of technical Language, that it 
will too often eſcape me, and I might as well be out 
of the room myſelf. : 


EUNOMUS. 


I believe Policrites will join with me in think- 
ing your reſtriction very reaſonable; and I will en- 
dieavour to conform to it, as well as fatisfy your 
requeſt. . 
§. 24. To give you a tolerable general idea of 
our Laws, which is all that can be done in this 
converſation, inſtead of puzzling you with the 
ſcholaſtic diviſions, which many of our writers 
| have fallen into in conſidering its conſtituent parts, 
I will reduce them under thoſe tuo comprehenſive 
Heads, to which, not only Forteſcue and Lord 
Hale have referred the Laws of England ; but all 
Laus in the world may well enough be claſſed un- 
der, and have been ſo by antient Writers; I mean 
written and unwritten : and theſe, in our own Con- 
ſtitution, are the Common Law and Statute Law. 
When I have explained the characteriſtic marks of 
each, you will well enough underſtand one reſtric- 
tion that muſt be added to this general diviſion ; 
though if I was to begin with it, it would con- 
found ideas rather than clear them. | 5 
By Common Law, we mean thoſe general Cuſ- 
toms that bind the whole Realm, by an immemo- 
rial uſage. The time of Memory bas it is called) 
or the particular zra, that diſtinguiſhes the nature 
of theſe Laws, is the firſl year of King Richard 
the Firſt. Every thing that was matter of general 
obligation before that time, with all its conſe- 
quences, is {aid to be by Common Law; every new 
| | | obligation 
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obligation induced fince that time, muſt be by 
ſome Act of Parliament, the very Letter of which 
Law is now remaining. What I have further to 
ſay of the Common Law, ſhall be only by way of 
Comment on this definition, 

And from hence you will obſerve that, though 
indeed the Common Law, in general, is Lex non 
 ſeripta, yet ſome part of it may be preſerved in 
writing without derogating from the juſt idea of 
it. A Cuſtom ſurely is not altered by writing it. 
Every thing that does bind the Subject, and is not 
in Writing, muſt be in force as Common Law: 
but Common Law itſelf may be preſerved in Writ- 
ing, provided its uſage is immemorial, or the date 
of that Writing correſponds with the other part of 
the definition, 'by being antecedent to the period 
abovementioned, *© as the time of Memory.” Any 
matter of Common Law obligation then, it 1s evi- 
dent, may have ſome evidence preſerved, though 
the very text of the Law is not: in Acts of Parlia- 
ment, the words of the Law are at the firſt inſtance 
put into Writing ; that Writing i is publiſhed, and 
continues to this day in its original Form. 

S8 26. The general matter of Common Law, 
comprehends the courſe of Deſcents (even of the 
Crown itſelf, when the line is once fixed by Par- 
liament) ſeveral Rules of Property; the Prero- 
gative in its utmoſt extent; the Jjuriſdiction of 
Courts; the Practice of thole Courts; the Forms 
of many Oaths; the Rules of expounding Acts of 
Parliament ; various particular Cuſtoms ; and the 

general Nature and Puniſhment of many Crimes; 
with regard to which Chrifianity, as well as the 
Law of Nature, have ever been conſidered as part 
of the Common Law; and flagrant and public 
violations of either, are under the Cenſure of that 
great Court that has been, not improperly, filed 


. the — Morum of the Kingdom. 


There 
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There is a very great connection between Com. 
mon and Statute Law, though they ſtand ſome- 
times in oppoſition to each other. The former is 
never to be forgotten in conſidering the latter, 
though the latter ſhould, in its very terms, be de- 
ſigned to repeal the former. In conſidering an Act 
of Parliament, we muſt often take up the ſubject 
matter as it ſtood at Common Law ; but mult al. 
ways borrow rules of conſtruction from thence. 
I ſhould be premature at F if I was to inſiſt 
longer on this point. 

§. 27. I ſaid Common Law was what bound the 
whole Realm, and called it general Cuſtom; I added, 
that it included various particular Cuftoms ; where 
theſe latter prevail, they will interfere and con- 
troul a contrary general Cuſtom; they are both 
Common Law; but the latter more nearly reſem- 
ble what the Roman Law would call Privileges or 
Particular Laws. 

And in this place, I may obſerve, there are 
many other particular Laws which bind ſome per- 
ſons in conſequence of ſome particular relations 
they ſtand in; and are not to be conſidered as ge- 
neral Laws of the Realm, binding on all the King- 
dom. They are much the ſame in this reſpect, as 
private Acts of Parliament : in which the Subject 
and Parties are confined. The particular Laws 1 
mean, are as well the local Cuſtoms mentioned, 
Corporation By-Laws, and College Statutes. In 
molt of thele caſes, a kind of /maller Societies exiſts 
in the great one: theſe Societies, like all others, 
are founded an compact, (as Philander has juſtly 
obſerved) and the Members of them, who derive 
benefits from the connection, muſt ſubmit to the 
obligations that it impoſes. The Members of theſe 
Societies continue in all reſpects, (except for the 
particular purpoſe of their Inſtitution) in ſubordi- 

nation 
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nation to the Society at large, and are bound by 
the general Laws of the Realm: the only differ- 
_ ence between them and other Subjects is, that the 
Members of theſe inferior Communities are bound 
by ſome Laws which others are not; becauſe they 
receive advantages excluſive of others. And it is 
on this ground only, that Forcigners, as they are 
called, that is, thoſe not incorporated, are ever 
ſubject to By-laws of a Corporation : becauſe in 
the inſtances in which they are bound, a clear be- 
neſit ariſes, and is, in its nature, implied from the 
tranſaction ; as in the payment of a Port Duty. It 
is on the ſame extenſive ground, that Foreigners, 
in a large and proper ſenſe, are bound, during their 
Reſidence, by the Laws of this Country, though 
they did not conſent to the making of them, be- 
cauſe their conſent is implied in their reſidence; 
and as they have the advantage of the Law in Pro- 
tection, they muſt repay it by Obedience. 
The particular Cuſtoms I mentioned, are innu- 


merable; ſome of them whimſical and unaccount- 


able. Thoſe of the greateſt extent are, Gavelkind 
and Borough. -Engliſh, as to the deſcent of Lands; 
the Cuſtoms of London and other Corporations; 
the various modes and ſervices of Tenure : but 
Cuſtom has the largeſt and an almoſt univerſal do- 
minion, as to Copyholds and Tythes. | 

The Common Law admits thefe ſpecial Cuſtoms 
as part of itfelf, but is cautious in the proof of 
them, and all built upon them; becauſe it loves 
4 one common Rule.” It is for this reaſon in an- 
cient Corporations, By-laws mult purſue their Cuſ- 
tom; in new Corporations, where there can be no 
Cuſtom, they muſt be reaſonable, and for the be- 
nefit of the Corporation. 

It is for this reaſon too, that where a Cuſtom is 
ſet up in eee or variation of Eccleſiaſtical 

| | Dues, | 
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Dues, the 8 Law takes the trial of the 
Cuſtom to itſelf. | 

Theſe Cuſtoms, however, though now at vari- 
ance from the general Law of the Land, were, in 
former times, in many inſtances in conformity 
with it. They are now part of the Common Law; 
they were then, I may ſay, the general Common 
Law itſelf. Thus the equality of Gavelkind dif. 
tribution, is much nearer the dictates of Nature, 
than the preſent mode of Deſcent, and till the 
Conqueſt was the only one: thus the cuſtomary 
power of deviſing Lands was no other than what 
the Common Law allowed to every body; though 
intercepted for a long period, and revived at laſt 
by the Stat. of Henry VIII. Both theſe modes of 
acquiring real Property, were checked by the ge- 
nius of the Norman Policy; though the latter 
only, by favour of Law, has recovered its ancient 
courſe. 

The Common Law that I have been ſpeaking of 
is ſometimes oppoſed to the Civil Law; ſometimes 
to Equity ; fometimes to Statute Law: in all three 
ſenſes, it is to be underſtood, at preſent, to FEpre- = 
ſent its moſt diffuſive and general Nature 

528. The Time or the Origin of this Deno— 
mination, are not eaſil diſcernible, Whether it 
firſt was ſet up in fra ia to particular 

>vltoms, which, however, are included in it; or 
to other Foreign Laws, either of the Church or 
the Empire, in part admitted here; or to the 
union of thoſe Provincial Laws, that obtained 
during the Heptarchy, is not very material: the 
term itſelf is well underſtood to mean, in part, 
** the common Rule of ' Juſtice in this Kingdom.” 
The ſame great Rule is meant by other deſcripti- | 
ons in old Laws; for the Lex Anglia, and Lex Terre 


af Magna Charta, and the Statute of Merton, are 
| | no 
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no other than the Common Law. Lord Hale has 
obſerved, other modern Nations have diſtinguiſhed 
their municipal Juſtice by this name: we may go 
further by obſerving, the Poets ſpeak © of the Com- 
mon Law of Greece” itſellt. 
The Origin of the Principles of the Common 
Law, is much more obſcure than that of its Ety- 
mology. That which, at preſent, characteriſes its 
true genius, muſt be its apology in this reſpec ; 
eit is, in the higheſt ſenſe, beyond time of Me- 
« mory:” and the ſingle inſtance that Cæſar men- 
tions of the puniſhment of one ſpecies of Petit 
Treaſon, and which ſtill remains, is ſufficient to 
ſhew the great Antiquity of the Common Law. 
And it 1s very probable, there are many parts of 
it now remaining, which prevailed at that time. 


PoLicRITES. 


Almoſt certain, I think; if Cæſar may be an 
Authority. He has given us the very outlines of 
« Excommunication,” to enforce an Eccleſiaſtical 
_ Juriſdiction : and another point of Civil Govern- 
ment, very antient and fundamental, the “ duty 
“of private Perſons to apprehend Criminals againit 
© the State, and carry them before a Magiſtrate.” 
I conſider Cæſar as our firſt: Reporter; you have 


applied what he had ſaid of Gaul, as if ſaid of 


Britain: in this you are juſtified by the event, and 


by his declaration, * that Gaul copied its diſci- 

„ pline from Britain.” I have done it with that 
Liberty; and happy I am that this candour of an 
enemy has ſet us out in ſuch colours. I only hope 
his account overcame Tully's prejudices; we, in 
our turn, have as much reaſon to ſuppoſe, Britain 
had Laws of its own, when four hundred years 
= before 
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before Tully wrote, Rome was obliged to ſend to 
Athens for its Laws. 


„ 


You carry your Syſtem very far back indeed: 
not to overthrow it, before it is compleated, I will 
go on quietly with my Subject. As I muſt occa- 
ſionally touch once more on the Common Law, 1 


will leave it at preſent, and will only ſay, who- 7 


ever would be well acquainted with it, muſt liſten 
to its great expoſitors, Lord Coke and Lord Hale ; ; 
particularly the Hiſtory of it by the latter, worthy 
of the abilities of that great and excellent man. 

&. 29. The other principal head of our Munici- 
pal Low, is the body of Statutes or Acts of Parlia- 
ment. This is a very copious ſubject, though lit- 
tle touched on by any of our writers: I ſhall en- 


deavour to confine my Plan, being afraid of ſaying 


too much, rather than too little. 
I was much pleaſcd, Philander, when you was 
explaining the origin of Society, as founded on 
Compact; and conſidering Laws, paſſed by con- 
ſent, as 0 many renewals of the original Com- 
pact; to think, that inſtead of a dry acquieſcence 
in the juſtneſs of your obſervation, I ſhould be 
able to applaud it more eflectually, by ſhewing, 
that, in reality, as well as in appearance, this mu 
tual conſent was never ſo Rriking as in the Englith | 
Conſtitution. 
In proof of this aſſertion, I need only appeal to 
our manner of paſſing Laws, and the declaration 


in every Law that is paſſed of the authority from 


whence it is derived. For who is there, that does 


but open an Act of Parliament, and underſtands, 


from the firſt page, that every thing contained in 


it, is enacted by the 1 by and with the ad- 
l 
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88 vic and conſent of the Lords Spiritual and Tem- 
_ « poral, and Commons,” but looks on this decla- 
ration, as a conſtant recognition of that conſent, 
which is the parent of all good Laws, and juſt obli- 
_ gation to obey them? Let us too, in further proof 
of this aſſertion, recollect, that whenever either 
of theſe parties is wanting, there can be no Law; 
and, therefore, no obligation of equal force and 
extent with that of Law. 

F. 30. From this concurrence of the three States 
of the Realm it is, that an Act of Parliament is 
conſidered by Lord Hale, as a kind of Tripar- 
* tite Indenture:“ there are other circumſtances 
(as you will hear preſently) that will juſtify this 
analogy, ſet up between the form of a Contract by 
Deed, and that by an Act of Parliament. 

From this eſſential concurrence, in making of 
Lewy to bind the Perſons and Properties of the 
Subject, it is that Patents creating Forfeitures are 
void; that Ordinances are diſtinguiſhed from 
181 ; that, in ſeveral Inſtances, things can not 
be done by Proclamations: it is for the ſame rea- 
ſon, that Eccleſiaſtical Canons, unconſirmed by 
Parliament, do not bind the Laity; becauſe the 
King is the only part of the Legiſlature that has 
a ſhare in paſſing them. It is for this reaſon too, 
that the King himſelf can not diſpenſe with Laws, 
becauſe, the King alone can not paſs them: and 
(here as in private Contracts) nothing leſs than the 
power that creates the obligation, is ſufficient to 
diſſolve it. I think it very clear, from the grounds 
I ſet out on, that, in this reſpect, I ſpeak only the 
genuine Language of the Conſtitution ; without 
the leaſt infringement of the Prerogative, which 
is a juſt and valuable part of it. This nice ſubject, 
I know, has, at times, been obſcured by contro- 


verſy ; ; in this light it admits of none. I will not 
| reaſo n 
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reaſon upon it as a doubtful matter. The power 
of Pardons. which ſome have conſidered as Diſpen- 
fations, and from an acn:iflion of this ſort have 
argued to the admiſſion of all others, does not ap- 
ply at all. For this power is one of the antient 
Prerogatives of the Crown; and ſo far is it in its 
nature from a diſpenſation with a Law, that in 
molt cates it is ſubſequent to a conviction by Law; 
and in no caſe diſpoſes of any right veſted in the 
ſubject. But I muſt again repeat it, that this power 
of the Crown is part of the Common Law; and, 
therefore, muſt, in all caſes, ſtand its ground, as 
Common Law does, unrepealed by Parliament. 
Beſides, the notion of a diſpenſing Power, being 
ſo directly againſt the Conſtitution; there are 
other reaſons deduced from the Conſtitution that 
ceaſe to make it eligible in itſelf. The King has 
his remedy in the firſt inſtance : if he with. olds 
his aſſent, the Law cannot paſs. And in this view, 
a diſpenſing Power would be wrong, as reſcinding 
his own Acts; which is never done even in Grants 
of the Crown, where no Fraud appears to have 
been practiſed in obtaining them. And yet, in 
thoſe caſes, the Intereſt is only in the King, and 
the Grantee; whereas in Ads of Parliament, the 
whole Kingdom has a concurrent Intereſt with the 
King : and they (or their Repreſentatives in Parlia- 
ment) are makers of the Grant. I muſt cloſe theſe 
obſervations with acknowledging, that they were 
never indeed more unneceſlary than at preſent : 
and if the Practice of former reigns was never in 
danger of being miſtaken for La in the future, 
1 would not have {topped to make them. = 
S. 21. I muſt, now proceed a little more particu- 
larly to the Form and the matter of theſe Laws. 
This concurrence of the three Eſtates of the 
Realm, which is ſo neceſſary to the validity of an 


A 
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Act of Parliament; has, however, been applied in 
ſome caſes (too ſeverely, I will not ſay, but) too 
inattentively, as the teſt of the genuine nature of 
ſome antient Statutes. ** Some of them, it has 
„been ſaid, run more in the Form of a Royal 
«. Grant, than a Public Law.” Nay, to put the 
objection in the ſtrongeſt light, we often meet 
with the very words, Rex Statuit, &c. im the be- 
ginning: which, it may be faid, look more like - 
the Acts of the Crown, than thoſe of the whole 
Parliament. Thoſe, who love to argue, may, per- 
_ haps, borrow a collateral circumſtance in aid of this 
ſtyle of the Law; and tell us, that it was not only 
the mere Act of the King; but on the Petition like- 
wiſe, inſtead of appearing to be the Joint Act, of 
the Subject. 
Hefore ] give a ſubſtantial anſwer to this objec. 
tion; as I imagine you yourſelf (if you ſided with 
it) will allow, as every body muſt, from what has 
been ſaid, that at this day, the national concur- 
rence is really uſed in paſſing every Act of Parlia- 
ment; let us compare the Form uſed at this day, 
with thoſe of the antient Acts. 
In every Act, paſſed at this day, we read, It 
is enacted by the King, by and with the advice and 


| conſent of the Lords Spiritual and Temporal, and 


Commons, &c.”” It is enadted by the King. —lIn 
this ſenſe the Laws may be called, if you will, the 
King's Laws : but they are more emphatically ltyled 
the Laws of the Realm. Well, but let us weigh the 
force of the words © enacted 'by the King.” and 
conſider the preſent objection. If we were to ſtop 
here, ir muſt be allowed the preſent Form would 
be exactly the ſame in Engliſh, that Rex Staruit was 
in the old Laws. What then is the concluſion ?. 
That we muſt, both in Antient and Modern Acts, 


look out for ſomething further than theſe words, 5 
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before their authority is admitted as deciſive and 
inconteſtable: and at the ſame time, that theſe 
words are no more a diminution of the Legiſlative 
Authority of the Acts, in former Reigns, than they 
are of thoſe paſſed at this day. As well may it be 
ſaid, by the bye, that a Money-Bill, which always 
originates in the Lower Houſe, is a mere act of 
one branch of the Legiſlature in excluſion of the 
other two, becauſe it begins ©* We your Majeſty's 
6 loyal Subjects, the Commons of Great Britain, 
“have reſolved to give and grant unto your Ma- 
ce jeſty the ſum herein after mentioned.” —But this 
reſolution of the Commons is immediately ſuc- 
ceeded by an application to the Throne to enact it 


into a Law: 


in conſequence of which the enafting 


{tyle runs, as it does in all other acts. 8 
And ſo far from the Petition, excluſive of the 
words, being a ſupport to this argument in Anti- 
ent Acts; many Modern Acts (and moſt Private 


Acts) have the very Language of a Petition, though 


it is not ſeparate as formerly. Every Seſſion you 


may {till read in the Commencement of a Law, 
«© May it pleaſe your Majeſty that it may be enacted :*? 
—then the King anſwers, © And be it enacted, by 
the King's moſt Excellent Majeſty, by and with 
the advice and conſent of the Lords Spiritual and 
Temporal, and the Commons,“ &c, And where, 


after all, is there any thing, in the Form of a Pe- 


tition, that derogates from the Freedom and Dig- 
nity of the Conſtitution? The Royal Afﬀent muſt 
be aſked in form or in effect to every Bill: when 
aſked, may be either granted or refuſed. So that 


in reality, ſubſtance, and effect, a Petition and An- 


wer muſt intervene between the tendering the 
Bill for the Royal Aſſent, and the obtaining the 
Royal Aſlent, in paſſing the Billinto a Law. But let 

us oblerve, at the lame time, the Dignity and Free- 


dom 
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dom of this Conſtitution is comarkabls in this; 


that though the Royal Aſſent mult be obtained to 


every Law that is paſſed, and the King is ſaid to 


enact ; yet thit whatever he enacts, mult be by 


the advice and conſent of his People : : and though 
he may refute his Aſſen? to a Bill that is tendered, 
ret he can make no Law that is not firtt rendered 


by them. In ſhort, that he may 2 77755 5 reject, but 


never does propoſe. 
Getting rid then of this hadow of an obje ction; 


let us come to the fub'itance. Anil here. coufiitent 
with myſelf, I ſhill own, that when any Act has 


not the concurrence of both Houſes of Parlian; ent, 
it ceaſes to be a Law. And in alt theſe fee; nin>ly 


anomalous Acts, (of Which | 5e 0 OKe give 8 many 
inſtances in the Prince cale \ the Fr iamentet 


conſent, is to this day mae the Teſt of their Au- 


thority ; and it will always be toun.! on the race of 
them, though it varies from che preciſe Form uted 


at preſent. 


Sometimes (as it has been well obſerve d) the 
allen of the Commons is not mentioned in the 


Enacting Clauſe of Acts of Parli ment, through= 


out a whole Reign ; bur only in the general Pre= 


face of all the ſeveral Acts paſſed at that time: and 
as the ſeveral Branches of the Capitulir (if it may 
be called ſo) however diſtinct in their ſubjects, 
have © no break, or even auy intervening punc- 


« tuation ou the Roll,” they muſt neceſſarily have 


a reference to the . which declare; their 


Enacting Authority. Sometimes the legillative 


conſent 18 deſcribed by general words, © the Autho- 
< rity of Parliament.” Sometimes by an enume- 
ration of the particulars of which the Parliament 
conſiſt. And in theſe recitals, I remember, Lord 


Coke lays, an omiflion of one Eitate 1s fatal. This 


Variance is ſtill more accountable, when we conũ- 
8 "6 - der, 
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der, the Parliament itſelf was ſo differently de- 
ſcribed in different ages: it was called Concilium 
magnum Concilium fidele ſubdlitorum Curia magnia 
— Commune Concilium. Aſſiſa generalis. 0 

The name of Parliament, it is ſaid, came in with 
the Conqueror: and any one, who would infringe 


the authority of antient Acts of Parliament, ſince 


that time, becauſe the aſſembly which compoſes it, 
is ſo variouſly deſcribed, may with greater reaſon 
deny the very being of any thing like a Parliament 
before that time: becauſe there is no ſuch word to 


be met with in our antient Annals. But ſuch tri- 
vial variations in the ſtyle of the Parliament or the 


title of a Law, no more conclude ee the au- 
thority of either, than the variety of places would, 
in which the one has, at different times, met to 
compoſe the other. The aſſemblage of the States 
of the Realm. as effectually formed a Parliament 
in early days, when they met in a Convent, in a 
Caſtle, or on a Plain, as when they became ſixed 
at Weſtminſter. We are too good Engliſhmen, I 


am ſure, to diſpute the validity of Magna Charta, 


becauſe it was paſſed in a Meadow. In ſuch caſes, 
the only weight of the Argument lays in the bare 
ſound of the words. Beſides, we too have our 
collateral circumſtances, as well as the objectors. 
Such Acts exiſting among the Parliament Rolls, the 
writ that iſſued to proclaim them being ſtill extant, 
and many other nicer particulars might be alledged, 


if this argument wanted aſſiſtance; and they could 


be mentioned without ſpeaking too much in the 
Language of my Profeſſion; which I promiſed 
you ] would not; though, I fear I may have partly 
tranſgreſſed already. OG, 

§. 32. I do not know how it happened, but I 


have in part taken you to view the inſide of an 
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Act, before we have ſurveyed the 3 But 


as what I have ſaid, ariſes from Form, it may be 


excuſed; though it is a Form that conceals ſome- 
thing of the utmoſt conſequence. _ 

I need not dwell long on other matters of Form, 

the manner of Xn. and the different 

p_— of an Act. 


Till the Reign of Hen. VII. ( I think about the 


11th) the Acts of the whole Seſſion were proclaim- 
ed and oo ph in the County Court, in conſc- 


quence of a Writ iſſued to the Sheriff: and any 


one might read or take copies of them. The Art 
of Printing being then pretty well eſtabliſhed, ſu- 
perſeded the old method of Publication. Conve- 
nience introduced this uſage; though the old one 
is not altogether laid aſide : ſomething like the old 
one being ſtill, in many caſes, directed by the Arts 
themſelves. As reading them at Pariſh Churches, 
Quarter Seſſions, or Aſſizes. 


An Act, howev er, Was in force, define the pro- 


clamation, or, as we may iay, in wg. terms, in- 


dependent of it. This was expre f determined in 


a great Caſe, in Ed. III. time, cited by Lord Ccke, 


to warrant the pontion. And Lord Holt, in the 


latter end of King William's reign, clearly admits 
if he has not added to) the doctrine; by ſaying, 


that though Laws uſed to be proclaimed, © yet 


« that was but an Act of Grace.” Nor can it be 
ſaid this was making a | aw to be in force before 


it was promulged ; which would be contrary to 
natural Juſtice : but it was, I conceive, the idea of 
the Conſtitution, that every man in the Kingdom 


was prelent at the making of the Law, either in 
| perſon or by Repreſentation ; and conſequently 
every one who was not actually preſent, might by 


the EY be intormed of the Laws that 
© _ 
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were made. This idea ſtill continues; and its con- 
ſequences ſeem to be the ſame. In fact, many an 
Act does commence before it is printed: : and the 
general rule of Law is, that all Acts are in force 
immediately from their being made, unleſs any 
future time is fixed by the Act itſelf. The obſer- 
vation however, in the Law Books, that “all Sta- 
c tutes refer to the firſt day of the Seſſion, unleſs 
& it is provided otherwiſe in the Statute itſelf ;? 
I ſuppe ſe relates principally to the manner of citing 
them in Pleadings ; ſo as to avoid the nicety and 
error in diſtinguiſhing one day of a Seſſion from 
another. Can it mean that the Law ſhould have 
a retroſpective operation, by being in force the 
firſt day of the Seſſion, when moſt likely i it was not 
theu in being; and define the qualities oft human 
actions by an ex poſt facto provilion ? 

Theſe two Methods {of publication by Procla- 
mation and Printing) conlidered together, account 
for our Statute Books going no farther back than 

| Magna Charta, that being the oldeſt Roll remain- 

1.10 ing in the Lower. And yet on the other hand, the 

14 ſame conſideration ſhews why many may be in 
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private Books, that are not extant on Record or 
recogniſed in the public collection: as the ſirſt 
1 manner of Publication diſperſed ſo many copies; 
1 W2=— though the originals were loſt or deſtroyed. copies 
ö if enough might remain to-continve them in print. 
Printed Acts anſwer very well the common pur- 
oſes of information; but in ſome cafes, it may 
To neceſlary to appeal to the Record itſelf. Where 
they differ, that will have the ſame preference as 
every original has to a copy: and the ſuſpicion of 
incorrectneſs, is far from being ideal, as any one will 
ſee by looking over the Cotton Records; and much 


later inſtances. 
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proceed now, ina few Sh to the title and 
the component parts of the Act: and their relative 
force in conſtructions. _ 

The title is now a kind of epitome of the Act, 
containing the general ſubject of it: and the Act 


itſelf is denoted and cited by the Reign of the King. 


The antient Statutes were, from ſome particulars 
in their Form, called Charters or Ordinances— 
ſome took their name from the place where the 
Parliament was held, as it was moveable in 
thoſe days: as the Statute of Merton, Glouceſter, 
Winton, Weſtminſter, &c.—Some are generally 


known from the initial words, as the Statute of 


Alia emptares Terrarum, and of Circumſpectè agatis. 
Many from the Subject, as the Statute of Fines, 
the Statute of Wills, the Statute of Frauds and 
Perjuries. The Romans named their Laws (you 


know) either from the propoſer, as Lex Falcidia, 


Lex Pompeia, Lex Cornelia ; ſometimes from the 
Tribunes during whoſe adminiſtration the Law 
paſſed, (which comes neareſt to ours) as the Lex- 
Didia-Licinia; or from the Subject, as the Lex 
Agraria. From the firſt propoſer we have none: 
it Would little ſuit the nature of our Government, 
though it was well ſitted to theirs. The King, by 


adding the Royal Aſſent, paſſes the Law: and by 
his Name and the Year of his Reign they are 


properly known. I can recollect but two in inſtan- 
ces of Acts that are known from private Perſons ; 


Poyning's Law, and the Coventry Act; and they are 
With far different views. I own, it is a matter of 
curioſity to know the particular o-cution of an Act; 
or the firſt propoſer of a Bill, which is afterwards 
enacted into a Law: but neither can be known 
from the Law itſelf. Conftidered as Laws, they 


are alike the creatures of public Authority ; and 
cc 


$36: NO NM 
& as indliſtinct as water is in water*.” But theſe 
Laws, like Rivers which, when they fall into the 
Sea, become a part of that collection that inveſts 
the globe, are yet often to be traced to ſome pri- 
vate and far diſtant ſource; were once, perhaps, 
the ſirſt hints of à ſingle perſon, though private 
wiſdom at length is undiſtinguiſhed and loſt in 

public authority. And thus we may revere the 

memory of thoſe, whom tradition hands down as 
the propoſers of any Law: though we do not (as 
the Romans did) name Laws after them, or em- 
belliſh their monuments with the Legum Latarum 
tituli. 5 | 

The ſubjects of our Acts are often of a miſcella- 

neous nature: and ſuch are known in practice by 
the name of Hoichpot Acts. This practiſe, it ſeems, 

| prevailed among the Romans, till prohibited by 
the Lex-Cæcilia-Didia, which Tully ſo freely cen- 
ſures, Qu legis ſententia niſi hac, ne populo necefſe fit 

in conjunctis rebus complurimis, aut id quod nolit accipere, 
aut id quod velit rcpudiarc? This objection is pre- 
wanted il our Laws by the manner of paſſing and 
promulging them. And with regard to proſecu- 

tions, where it would have moſt weight, each 

_ clauſe is confidercd as a diſtinct Law; and there- 
fore, in this reſpect, He that offends in one point 

„ may not be guilty of the whole Law,“ ſo as to 

be liable to the penalties of the whole. 

8. 33. The formal component parts of an AQ, 

are the © Preamble, Enacting Clauſes, and Pro- 

viſo's.“ The Title, our books ſay, is no part of an 

Act, which made me mention it before I came to 
theſe. : LE Ee Es 

I his reſolution of an Act into its component 

parts, is material in practiſe; becauſe in conſtruc- 


* Shak. Anton. and Cleop. wy 
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tion theſe parts may cher explain each; other, 
hen conſiſtent, or controul when oppoſite : and 
greatly alter a condtruction founded on e 
clauſes only. 

The Preamble (we are told by Lord Coke) is a 
key to open the meaning of the makers of the Law: 
and yet later authorities have been very far from 
conſidering it as the maſter- Key; which it cannot 
do, unleſs the Preamble was in all caſes co- extenſive 

with the Purview or Body of the Act. And it 
ſeems to be determined with the utmoſt propriety, 


that the Preamble ſhall not reſtrain the operation 


of the Enacting Clauſe. The intent of the Pre- 
amble is to ſhew the reaſon of the Law; but there 
many be many very good reaſons, not expreſſed, 
or appearing ex poſt Facto, to ſhew the utility of 
the Law, beſides the particular miſchief or occaſion 
of the Law aſſigned in the Preamble. They will be 
ſo many juſtifications of the Legiſlature" 8 wiſdom 
and foreſight. 
The giving any reaſon for a Law, is a kind of in- 
dulgence; it is painting Authority in the mild 
form of Perſuaſion: ſo your friend Tully has it 
Hoc quoque legis putavit f, perſuadere aliquid, nox 
omnia vi ac minis cogere. But it would be greatly 
abuſing this indulgence of the Legiſlature, to turn 
it againſt itſelf, by miſtaking a command for mere 
advice. | 
| Whoever is at the pains of wakias: back on \ the 
old Acts of Parliament, will meet with fome Pre- 
ambles of a very ſingular nature. I remember one 


in an act of Ed. VI. "embelliſhed with all the flow- 


ers of a poetical ſimile: another in Hen. VIII. en- 
venomed with the acrimony of a Libel. So that if 
a Preamble in cvery cafe is to be conſidered as a 
key to the Act, it will, in ſome inſtances, be of as 
much uſe © in opening the meaning of the Act,“ 
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as the key of that tea-cheſt would be to he door 
of the Houle. - 
The Enacting Clauſe being the operative, vital 
part of the Law, muſt be conſidered, when we are 
quite clear of Forms. 

The Proviſces or Savings of the Act, are (as their 
name implies) exceptions of particular caſes, from 
the generality of the Law. 

I will make only two obſervations on theſe for- 
mal parts of a Law: 1. That they are all ſo many 
additional forms, unknown to antient Laus: a ten- 
dency towards perfection that can only be the 
growth of time. No Act, it is ſaid, had a Title, 
of the preſent kind, till 11 Hen. VII. Preambles | 
begun to be conſtant about the time of Ed. III. and 
Proviſoes are of no very long date. 2. That an 
Act of Parliament thus analyſed into its parts, is 
in this reſpect alſo, like a Deed ; the Premiſes cor- 
reſpond with the Preamble ; the Habendum, Clau- 
ſes of rent, are, we may fay, its cnacting part; 
11 the Condition and Exceptions of a Deed, are 

like the Proviſoes of an Act. Nor is the purſuit of 

hos analogy altogether fanciful, the rules of con- 
ruction having often the ſame agreement as ine 
arts themſelves, 

Thus an implication only in the Premiſes ſhall no 
more controul the Habendum, than a particular 
Preamble ſhall a general Enacting Clauſe ; and a 
Condition or Proviſo repugnant to a Deed or an 
Act, is equally void. In a Deed, as well as in an 
Act of Parliament, Form has been the growth of 
time. Whoever compares the parts of a Deed, as 
modelled in the firſt inſtitute, with the antient 
Deeds in the Formulare Anglicanum, and other books 
of antiquiry, will ſee the novelty of many of thoſe 
parts; and admire the ſimplicity of our Anceſtors. 
There is one thing, which, perhaps, you will be 

ſurprized 
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ſurprized at, and after all 0 mentioned, think 


an Actis very deßcient in, that no Act of Parliament 0 


I mean the original Roll, has any tops or paragraphs : 
ſo that any argument drawn from the influencethe 
ſtops have on the ſenſe, or any alteration in the le- 
gillature's meaning, occaſioned by dividing Clauſes, 
falls to the ground; and is to be imputed to the in- 
vention or miſtake of the Printer, And indeed 


unpleaſing to the eye, or diſguſting as the want of 


theſe would be in the generality of printed Books, 
they are neceſſarily omitted in Deeds and other 
Records as well as in acts of Parliament. 


9. 34. Iam now at length come to the ſubjedts, 


oO 


and other material qualities, of Acts of Parliament, 


and {hall then conclude with ſome of the moſt ge- 


neral rules of conſtruction: as to which, I muſt: 


remind Policriies 5etorehand, that my engagement 
with you, Philander, diſcards all thoſe ſubtleties 
that have crept into our Law Books, about plead- 
ing and reciting them: much leſs ſhall I be expected, 


even in the compats of theſe obſervations, to be as 


full and precife in diſcourſe, as I would in an ex- 
preſs treatiſe ou this ſubject. 

The molt popular diviſion of Acts of Parliament, 
I can think of, ariſes from conſidering them as 
public or private; temporary or perpetual ; reme- 
dial or explanatory ; in allirmance or in derogation 
of Common Law. 

The diſtinction of Acts, as Pu blic or . Private, re- 


gards rather the difference of the object, than the 


extent of the obligation. And it principally affects 
their notoriety, evidence. and manner of being re- 
corded. That is to fay, Private Acts are not print- 
ed in the Statute Book, are not the immediate ob- 
jects of judicial knowledge, nor inrolled in Chan- 


cery as the Public are. But this diſtinction intro- _ 
duces no inequality. with __ to their binding 


power. 
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power. On the other hand, though ſome Acts do, 


in reality, extend their obligations much further 


than others; yet, upon that account, they make 
no part of the diſtinction here laid down. As for 
inſtance, an Act that binds Ireland or the Plantations, 
and another that binds England only, are equaily 
public Acts. | = 3 NP 

Acts that immediately concern all the people, are 
faid to be public Acts: and therefore, thoſe Acts 
that relate only to particular places, and to parti. 
cular perſons in a private capacity, or to one ſpe- 
cies of the Community in a Politic capacity, are, in 
their nature, Private Acts of Parliament. This 
definition, which I have collected, not without 


ſome pains, from the infinite variety. of caſes in 
our Books, will, I hope, prove adequate and com- 
happy by You will eaſily underſtand by it, that 


ome Acts as to particular clauſes, may be both 
public and private. As the Statute of King James, 
that diſables all Popiſh Recuſants from preſenting 


to Livings, is a public Act; yet the clauſe in it, 


that gives their Preſentations to the Univerſities 
reſpectively, is in its nature private: and mult be 
leaded or expreſsly found in order to be taken 


notice of by a Court of Juſtice. So the Clauſe in 
the Act, paſſed the other day, for ſecuring the 


property of Mr. Hogarth's prints to his Widow, it 
is evident, is private; but the Act itſelf, made to 
amend and effectuate the Act of the late King for 
the encouragement of the Arts of Deſigning and 
Engraving in general, is in its very nature, a pub- 
lie Act. 1 V 5 
The diſtinction itſelf, between public and private 


Acts, was introduced in the reign of Richard the 
Third: private Acts being then ſirſt ranged by 


themſelves. At this day, many Acts private in 


their nature, are expreſsly declared to be public; 


Which 
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which circumſtance communicates to them the ju- 
dicial conſequences I have already mentioned; but 
does not give them a place in the Statute Book. _ 
S5. 35. The next light in which I propoſed to 
view Statutes, was as to their duration ;. they 
being either perpetual or temporary. Generally 
ſpeaking, an Act, when no time is fixed for its 
commencement, is in force as ſoon as it is paſſed; 
and when its duration is not limited, is in its na- 
ture perpetual. So that it muſt either expire in 
point of time, or be repealed by a ſubſequent .AR, 
before its obligation can be diſcharged. It is plain 
then, Time alone, that weakens moſt things, will, 
of itſelf, not affect an Act of Parliament. Every 
body knows there is a Statute paſſed in the reign 
of Ed. III. as freſh in its obligation, as if it was 
_ paſſed at this day. Nor will bare want of uſage, 
any more than length of time, be able to repeal an 
Act of Parliament. Time, and the Manners of 
the Age, may change the ſituation of things, and 
the objects of an Act may vaniſh: and then the 
proviſion of the Law muſt ceaſe. But while the 
objects of an Act continue, the Act itſelf remains 
T1171... GR 
And this, it may be obſerved, is the caſe with 
the Common Law itſelf. Many of the old modes 
of proceeding are diſuſed, becauſe others, more 
ſuited to the times, are come into their room: but 
the others are not aboliſhed ; becauſe immemorial 
uſage, uncontradicted by parliament, remains 
Common Law. Thus (Policrites will remember) 
moſt of the real Writs have fallen into diſuſe by 
the practice of Ejectments, the great uſe of Perſo- 
nal Actions, and practiſe on Motions. Thus Vil- 
lenage, Trial by Battle, Wager of Law, and At- 
taints, have long been diſuſed; but were never, 
that I know of, aboliſhed by Law. _ „ 
e N 0 1 F. 36. The 
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&. 36. The third diſtinction I mentioned Was that 
of Pinnhes conſidered as Remedial or Explanatory : 
either as they are introductive of a new Law, or 
declare, explain, and confirm an old one. This 
diſtinction muſt be confined to Statutes, compared 
with one another; or it would anticipate what 1 
have next to obſerve. I need not enlarge upon it, 
at preſent, becauſe it 15 eaſily underſtood with its 
| 135" 2004 or 
. The capital diſtinction, which I have re- 
| ſerved till laſt, is either as Statutes are in Afirmance, 
or in Derogation of Common Law. It is this diſtincti- 
on that furniſhes many rules of conſtruction. 

Many of the old Statutes (it is well known) are 
no other than declarations of the Common Law. 
Such are the great Charter, the Declaration of 
Rights, 1 Will. III. with many of the Statutes in 
Ed: I. reign ; and numberleſs others, both Antient 
and Modern. A Statute that is affirmative only, 


does not take away Common Law: the Common 


Law, therefore, notwithſtanding a new remedy 
given by Parliament, ſtill remains, unleſs therę is 
an expreſs or implied negative; and the right in a 
courſe of Juſtice may be alerted, either in the 
beaten track of the Common Law, or the new 
Parliamentary Mode of Proceeding. But affirma- 
tive words in an Act of Parliament, do always re- 
peal any former Proviſion or Mode of Proceeding in 
a former Statute, where they are in their nature 
inconſiſtent. 

There is that great ſimplicity and plainneſs i in the 


Common Law, that Lord Coke has gone ſo far as 


to aſſert, (and Lord Bacon nearly ſeconds him in 
obſerving) that © he never knew two queſtions 
5 ariſe merely upon Common Law; but that they 
“ were moſtly owing to Statutes ill -penned and 


& verladen with Proviſoes.” This obſervation, 
| | even 


bra our m. ay 


even at the 2s made, does not ſeem alto- 
gether ju, 14 it means to aſcribe t multplicity 
of queitions priacipa!ly to the inaccuracy of the 
Statute Law: for ſome that have been penned in 
the plaineſt langusge, have been productive of as 
much controverſy as any. The truth is, it is not 
in the province of language, or human penetration, 
to exclude goubts, ambiguities, or evaſions; where 
people think it their intereſt to make them. A 
more curious and endearing obſervation to recom- 
mend the Common Law, the fame author has given 
us ; when he ſays, that though in ſome points the 
Common Law has been altered by Acts of Parlia- 
ment; yet in revolution of time, the Common 
Law has, in thoſe very points, been reſtored to 
avoid inconvenience. A moſt forcible, tho' ſilent 
panegyrick ſurely on the wiſdom of our Anceſtors, 
in framing their legal Conſtitution, when Time 
itſelf ſides with Antiquity; and regulations after 
having laid dormant for ages, are N neceſſa- 
ry to be revived ! 
§. 38. Theſe obſervations, you will allow, ex- 
| dy well juſtify the great rule in our Books, 
that makes the Common Law the baſis of conſtruftion 
in all caſes whatever; that ſuppoſes the Common 
Law to ſubſiſt, where it is not expreſsly or virtu- 
ally repealed ;, and by theſe means makes one con- 
| biſtent harmonious Syſtem of the whole Law. 
Another rule, which is nearly of the ſame import, 
is, that all Statutes made in pari materid, ſhall be 
taken together in conſtruction. Thus the Bank- 
oo Eaws, the Poor Laws, the Game Laws, are 
pectively conſidered as eee each ſo many 


ſeparate Syſtems. 


Many rules of conſtruAion are derived from the 
diſtinctions! have mentioned; but are too minute | 
and e to trouble you with. | 

The 
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The only great ind general rule of conſtruction, | 
I ſhall add, is, that the ſenſe of every Act, and 
every Clauſe in it, muſt ariſe from an accurate re- 
view of the whole ; and from the ſpirit rather than 
the bare Letter of the Law. When the meaning of 
the Law corrects, reſtrains, or enlarges the words 
of it, we call it an equitable conſtruction. And 
this is an Equity that has been Known in all ages, 
and countries, in the conſtruction of inſtruments : 
and is almoſt the only one that Courts of Law are 
acquainted with. It has been touched on in many 
of our Law Books; but no where better than in 
Plowden. The meaning of an AQ, he calls the 
“ Soul of the Law ;”” and compares an Act of Par- 
| lament to a Nut: (I ſee you laugh at the good old 

Sage: he means a Nut, mot in /ize but in ſolidity) of 
this Nut, the ſenſe, he tells us, 1s. the Kernel ; the 
Words are only the Hut or Shell. 

The only authentic channels of Interpretation 
are the Judicial determinations of the Courts at 
Weſtminſter : concerning which I ſhall be under 
a neceſſity of ſaying a good deal hereafter, as I am 
apprehenſive what T have been ſaying, may go for 
nothing, if their nature 1s not more thoroughly ex- 
plained than I have ever yet ſeen it. There are 
other helps to the conſtruction of Acts, of private 
uſe rather than of public authority. Such are thoſe 
pieces, formerly in great vogue, called “ Read- 
ings;“ and ſuch too, in many cafes, are the 
hiſtory and manners of the times. 

§. 39. After this 1 account, I ſhall make 
but two obſervations. Concerning the objects 
of our Laws. 2. Donrcerniing their Sanctions. 

It is extremely clear any thing may be enacted 
by the Laws of a Society, that is not contrary to 
natural Juſtice, And yet we ſhall find many Go- 
vernments are more minute in e and de- 
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fending by Law, Political Rights, than the Rights 
of Nature. The truth is, the former are the mere 
creatures of poſitive Laws ; the Rights themſelves 
are created: in the other, poſitive Laws only give 
additional Sanctions. This is remarkably true in 
our,own Laws. VVV 
Imperfect natural Rights are very little the ob- 
ject of Laws. The Athenian Law puniſhed idleneſs 
at large: our own, only as it affects Society by 
example, or in its conſequence. So of Drunken- 
neſs, in the bare commiſſion, and other vices, that 
affect principally a man's ſelf. The Athenian and 
the Roman Law both puniſhed Ingratitude : this 
is a kind of Law unknown in our own State. I 
_ wiſh we could ſay as the Spartan, in Plutarch, did 
of Parricide; we have no Law againſt it, becauſe we 

have no ſuch thing: but though the thing itſelf is 
too well known in every Country; with good 
reaſon, we have no Law againſt it : for a Law of 
this kind, muſt leave every thing to conſtruction. 
In all crimes, the guilt ariſes from the motive of 

acting; but the motives, in theſe caſes, could not 
10 cally be inferred from the fact. „„ 
Sumptuary Laws, as they are called, make a 
large head in ſome Svſtems. Our own are very 
ſparing in this reſpe& : formerly there were re- 
itraints of exceſs in apparel, diet, and retinues. 
And yet, however agreeable to reaſon and -mora- 
lity, ſuch prohibitions arc, in certain circumſtances 
it ſeems better in general, ina State like our own, 
to leave them to Reaſon, than reſtrain them by 
Law: becauſe ſuch Laws, by reſtraining Com- 
merce, introduce greater public inconveniencies 
than they can prevent by reſtraining, in particular 
Inſtances, the exceſſes that may be the conſequence 
of Commerce. In a ſmall State indecd, where its 
ſituation expoſes it to invaſions from without, and 
Fo — — _ which 
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which has very flender or no reſources from its 
commerce, ſumptuary Laws are neceſſary to its 
very exiſtence ; as for inſtance, in Sparta of old; 


and in the Swiſk Cantons, and Geneva, at preſent. 5 
In ſuch ſtates it ought to be with the community, as 


it ought to be with a private perſon of ſmall for- 
tune; Tully's Ve&igal Parſimonia ſhould be a ſacred 
maxim : perſons in ſuch circumſtances ſhould com- 
pute their riches by their own moderation ; and as 


the wife's fortune is humourouſly reckoned up to 


the Miſer jn Moliere, by her habit of virtue in ſpar- 
ing thoſe expences which ſhe could bring him no 
portion to ſupply. 

Formerly, Flattery and Lying were paniGable : 
but they carry their own puniſhment with them, 
by contempt and incredulity for the future. In all 


theſe inſtances, Religion much better ſupplies the 


lace of Law : it reaches the heart, where the Law 


can only regulate the actions, and thoſe actions 


only that more immediately affe& Society. It has 


the Rewards and Puniſhments of another World for 


its Sanctions, when Human Laws can have only 
thaſe of 7his. Happy, therefore, it is for a Nation, 


when Religion co- operates with Law; and where, 


as with us, it is of the moſt excellent kind; and is 
eſtabliſhed by Law, in its utmoſt purity, at the 


ſame time it firengthens and enforces the Law | 


itſelf. 
S8. 40. And without the aid of Religion, our Law 


( as indeed all poſitive Laws) would want one of 
its principal Sanctions. Rewards and Puniſhmeiits 
have been by many Writers on Natural Law, con- 
ſidered as the neceſſary guardians even of Laus 


themſelves, as they are of Society. And yet, Po- 
ſitive Laws are, in themſelves, very deficient in one 
of theſe Sanctions, though large e in the 


| The 


other. | 


Ty Ov * 


khe 3 of Penalties is 40 3 that no 
Law is without them: and the more free the Go- 
vernment is, the more exact will the Law be in de- 
ſining them. Our own Government is remarka- 
bly preciſe; the Puniſhment for Crimes, is, in moſt 
caſes, as fixed as the ideas of Crimes themſelves. 
And the. Puniſhment of Miſdemeanors, as diſtin- 
guiſhed from crimes ſtrictly ſo called, is rather 
diſcretionary, as to its quantity, than arbitrary i in 


its nature. For even in the old Statutes, where it 
is Enacted, that an Offender ſhall be © puniſhed at 


« the King's Pleaſure” the natural import of the 


expreſſion has been reſtrajned in Conſtruction, to 
mean the Pleaſure of the King, as exerciſed, in his 


Courts of Juſtice, by the ſound diſcretion of his 


Judges, hp are upon oath. And this diſcretio- 
nary power, as to the quantity of the Puniſhment, 


in oppoſition to a Sentence ſixed by Law, ſeems beſt | 


left to a Court, in caſes. of Miſdemeanors, for two 


reaſons ;_ to adjuſt the Puniſhment to the circum- 
ſtances of the Offence ; 7 and the quality of the 


Offender. 


But Rewards, TRY 883 writers have conſi- 


: dered as another inſepar able Sanction of Laws, are 


very little known in our ſyſtem. There is, indeed, 


an implied Sanction, which, though greater than 


any poſitive One, 15 not hit ſuch writers would 
mean; that is, the protection and immunity of 


Civil Government, the conſequence of Obedience. 


This, it is true, belongs to all Laws, but is found, 


in Practice, to be too weak to anſwer the notions 
of a Sanction: as weak as the natural Sanctions of 


Virtue and Vice, ariſing from the happy conſe- 
quences of the one, or the ill conſequences of the 
other, to the health, fortune and tranquility of 
Moral Agents. This ſhews therefore, that Civil 
and Moral Virtue, to be firm and unerring in their 

1 U 2 1 courte, 


and unequal circumſtances. = 5 | 
What has been hitherto ſaid of Rewards, muſt 
be underſtood of them conſidered as they are one 
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courſe, however they may accidentally ſeparate in 


their paſſage, muſt both flow from the ſame great 


ſource, and ultimately terminate their view by the 


ſame great object; the principles of Religion, and 


2 future State. 


But notwithſtanding the weakneſs in the influ. 


ence of implied Sanctions, Poſitive Rewards for 
the obedience of Laws, are, in very few caſes, pro- 


vided by our Laws: principally (I think) in thoſe 


extraordinary caſes, © where the execution of the 


Law creates particular difficulties, and at the 
« fame time, the neglect of the Law could not 
“ eaſily be puniſhed.” For inſtance, the Law gives 


a Reward to thoſe who apprehend a Highwayman, 
or a Penalty to an Informer. Every man, by his 
connection with Society, is obliged, by the fun- 


damental Contract, I may ſay, to bring a Rogue to 


Juſtice ; Policrites has ſhewed, from Ca/ar, that 


our Anceſtors had an early notion of this duty in 
ſome important caſes, and made a Law for it. 
But every body knows, the difficulty and danger 


of doing it would, in moſt caſes, over-baJance the 


Natural motives of Obedience : and many an op- 


ortunity of doing it might be Joſt, without any 
evidence for the Law to impute to a particular neg- 
let. It is, therefore, prudent of the Law to en- 
courage its own execution, in ſuch extraordinary 


of the Sanctions of Laws: and with us there are 
very few of this kind. It will, indeed, be ſome 
ſatis faction to think they are but few, if there is 
any truth in the celebrated Monteſquieu's reflection, 


that great Rewards are a ſign of the decline of 


* the Government; becauſe they are a proof of 
its principles being corrupted.” But in all Go- 
„ vernments 
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vernments it is proper there ſhould be a Power 


lodged ſomewhere, of rewarding extraordinary 
Services to the State. That Power, with us, is 
left to the executive part of Government, the 
Crown (unleſs we ſhould except Rewards propoſed 
by one or two Acts of Parliament for ſome diſco- 
veries in Science). And whether Rewards for 


public ſervices appear in the ſhape of Ribbons, 


Peerages, or Penſions, they all low from the ex- 


traordinary Grace of the Crown, very properly 
ſtiled, in our Books, the Fountain of Honour. I 


have now done with the principal Heads of our 


PHILAN DE R. 


But not a word have I heard of thoſe interpre- 
tations of the Law, of which you ſeemed ſenſible 
there is a neceſſity of ſaying much in vindication, 
and in which J heartily concur with you, as I have 
known many, as little verſed in Courts of Law as 


myſelf, look upon them in the ſame light as the 
Lady of the Manor's Attorney, who to comfort her 

“for not being able to alter the Law in her favour, 

< aſſured her, however, he could at any time pre- 


« vent its taking eſſe.” 
| EUNO Mus. 


By the interpretations of Law I alluded to are 


meant Judicial Records, which, I before hinted, 


were the Evidence of Common Law, and the Ex- 
polition of Acts of Parliament. Policrites will ob- 
ſerve 1 have not ſpoken in conformity to many of 
our writers, who conſider theſe as one branch of 


Law; which in themſelves they are not, but refer 


to a preceding Law, and bind only the Parties, in 
| i . | x: each 
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each particular caſe, as'an authoritative expoſition | 


of the Law; whether the caſe ariſes on the Com: 


mon Law, or on an Act of Parliament. For no de- 
termination of one Perſon's caſe, though its cir- 
cumſtances ſhould exactly concur, is ſo directly 
binding upon another, as to ſubject him to Puniſh- 
ment, tor not obeying or acting according to it. 
But as it is probable ſucceeding Judges (bound on 

Oath to determine according to Law) will give the 
ſame Expoſition of the Law, where fimilar circum- 
ſtances do occur; that determination in one per- 
ſon's caſe, may in its confequence be a Puniſhment 
if not obeyed by another ; by putting him to the 
expence of conteſting a matter already ſettled : and, 
therefore, it would have been but prudent, where 
the circumſtances are exactly the ſame, to have 

4cquieſced in a former determination, becauſe that 
determination has made the Law known, in ſuch 
particular circumitances. 

Ibis account of Judicial Deciſions, I think, agrees 
with Lord Halc's meaning—He, it is true, ranks 
Judicial Deciſions as one Conſtituent of the Common 
Law ; but ſoon after adds, that though they do 
bind a8 a Law between the Parties, in a particular 


cate in queſtion, till reverſed by Error or Attaint, 


yet they do nat make a Law, properly ſo called. And 
thou oh ſuch Deciittons are leſs than a Law, yet they 
are greater? evidence of it, than the opinion of any 
private perions, as ſuch, whatſoever. 
S. 42. This account, though it may have de- 
tracted from them, in the opinion of ſome, will be 
ſuflicient to raiſe them in the opinion of others; 
who diſpute both the authority and the uſe of Ju- 
dicial Precedents. I wiſh, for the Writers ſake, 
ſuch notions had place only in works of pure Fic- 
tion, ſuch as Swift's Voyages ; for Truth will not 
eality be laughed out of countenance: but they 
| Raye 


P 


have been attacked with more ſeverity, under the 
plauſible colour of cool Argument. Some object 
to the uſe of any precedents whatever: others to 
the uncertainty and contradiction of them. 


The firſt are anſwered by what has been already 


ſaid of the nature of Judicial Deciſions: * that 


they are Expoſitions of the Law, as it ſtands 
* when the caſe happens,” It is the buſineſs of 


Judges us dicere, not jus dare. And why ſhould 
not ſimilar caſes have ſimilar Expoſitions ? 


There was a time, undoubtedly, when theſe pre- 


cedents were firſt formed; and the Deciſion was 


{imply founded on the light of Reaſon and the cir- 
cumſtances of the caſe. We ſcarce need be told 


by Spelman, “ that in early days the Sages of the 
+ Law, judged many things ex quo et bono; 


Code, became Precedents of Law to Poſterity. Caſes 
will often {till occur unlike any determined, and 


are, therefore, without Precedent : others. Will 


happen like theſe, and then theſe will be the firſt 
Precedents in their turn. But though every Pre. 
cedent muſt have a time to begin, that Chief Juſ- 


tice argued very ill, who admitted a Jury, not 


Freeholders, in a capital caſe, and ſaid, why may 


coe not make Precedents as well as thoſe that went be. 


fore us. Becauſe his Precedent was ſo far from be- 
ing new, or ex qu ct bono, that it was contrary to 
| ſettled Law, from the firſt age of the Conſtitution. 
That Chancellor too, who would have advanced 
the King's Pr oclamations into Laws, on the maxim 


of all Precedents having a time to begin, argued 


as ill; and was told fo with ſpirit, by Lord Coke, 
in King 'James*s preſence. 

And this gives me an opportunity of overthrow- 
ing a notion that has crept into our Books, that, 


"when | 


and 
their Judgment afterwards, as the Reſponſa Pru- 
dentium among the Romans, and the Theodoſian 
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when a caſe ariſes that is without Precedent, the 
bare want of Precedent is a great argument of its 
being againſt Law. That opinion is now diſre- 
garded: every day new cafes ariſe, and are de. 
termined on their own reafons. . 

Indeed the contrary would be to ſuppoſe, 10 ＋ hat 
Reaſon had nothing to do with Law. 2. That a 
Right might exiſt without a Remedy to ſupport it. 
The true Limitation, I take it, is this: in a caſe 
that muſt have daily happened, the want of Pre- 
cedent is a great Argument ; but in caſes, where 
the circumſtances could hardly exiſt, it is none at 
all. 

The Beier instion will, in the latter caſe, be, 
as Spelman fays, ex qu ct bono; and if a caſe, 
ſimilar in point of circumſtances, does occur here- 
after, that caſe will, if remembered, be made uſe g 
of as a Precedent. 

F. 43. Thoſe who object to the uncertainty. of 
Precedents, founding their objection on ſome ap- 
pearances of truth, are better intitled to be heard; 
but there is ſome fallacy in this way of arguing. 
They take Judicial Deciſions, and Printed Caſes, 
as equivalent and ſynonimous; which, it may be 
eafily ſhewed, are by no means the fame : and yet, 
theſe latter are the great ſource of the uncertainty 
and contradiction complained of. But whoever 
firſt confounds them together, and then draws a 
concluſion as to the uncertainty of both which 
flows only from one; might as well miſtake the 
confluence of two Rivers for the ſource of both: 
or might as well urge that there is no ſuch thing 
in nature as fact, becauſe diſſerent perſons in their 
account of the ſame fact give ſuch various and often 
contradictory evidence. 

Judicial Deciſions are properly the Precedents : 
and Records alone arc the proper Warrants of their 
| authority. 
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authority. Printed Caſes, as the channel of com- 
municating theſe deciſions, whatever uſe they 
have in other reſpects, have no internal authority, 
but as ſuppoſed copies of a deciſion on record. 
But printed Caſes in Reports, though inferior in 


155 1 to Records, have yet many advan- 


tages: 1. That in a ſhort compaſs they contain 
the moſt important deciſions of many ages: the 


Records are ſo numerous, that it is impoſlible and 


uſeleſs to tranſcribe, read, or conſult them for any 


time. 2. The Records are the bare naked Deciſi- 


ons, and contain only the formal entries of Plead- 


ings and Judgments; whereas the Reports con- 


tain, in many important caſes, the arguments of- 
fered to the Court on both ſides; and the reaſons 


which determined the opinion of the Court on 


that ſide on which the reſolution turned. 


An accurate account of caſes of weight and 8 
ſiculty publiſhed by perſons, from what aroſe with- 


in their own experience, can want no recommen- 
dation with the Profeſſion ; or indeed with any 
men of Senſe. And the good old Fudge, whom I 


have often heard condemn from the Bench, as he 


has ſince done in print, many of thoſe rode indi- 
geſted performances, affecting to be called Reports, 
Which were, perhaps, nothing elſe than, as he ex- 
preſſes himſelf, “ the rummage of dead men's pa- 


pers, or the firſt clays of young authors,” has 


yet allowed a good Reporter to be a real benefactor 


7% the Public. He himſelf (if conßdered in that 


light only) has been a conſiderable one. 
But many Reports may be conſidered in another 


point of view, and rather out of the direct tracx 


of the profeſſion: as many of the more modern 


contain excellent pieces of legal reaſoning, and 


which are capable of entertaining any one, of a li- 
beral education. with the {m alleſt inſight into ſuch 
e 
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ſubjects. Such are particularly Sir B. Sliower's 
Caſes in Parliament, and the Reports of Vaughan 
and Pere ms.” No doubt of it, Reports, 
like all copics, muſt be greatly inferior to what the 
Originals were. We are even told, that many of 
Tully's orations arc, in this reſpect, conſiderably 
ar ar ; at leaſt abſtracts, rather than copies, of 
hat he ſpoke upon the occaſion. Lord Bacon 
thought the method of reporting in his time, too 
Jejune and imperfect; he particularly cenſures that 
of Sir Fd. Coke, as too compendious a form of 
reporting the reſolutions of the Court; and not 
ſufficiently © tracing out a form of argument :” 
it was this conſideration that induced him to leave 
us thoſe excellent ſpecimens of his own; which 
method has been, in many inſtances, followed i in 
latcr times. | 
§. 44. The principal Repor ts exiſt in a continued 
ſerics from Ed. II. to the preſent time; extremely 
numerous and defective: and (if ſome were ex- 
cepted out, or perhaps ſome caſes only in moſt of 
them) are chargeable with containing, it not of 
being t the ſource of, all that uncertainty which 
 ſcme are fond of cbjeciing to legal determinations. 
Originally they were collected and publiſhed “ an- 
* nualiy, by perions appointed by the King, and 
thence acquired the name of“ Year Books.“ This 
micthod was attempted to be revived in the reign 
of King (andy and there is an Ordinance to be 
met with dated the 15th year of his reign, dired- 
ed to Lord Verulam (Bacon) and Sir Julius Cæſar, 
veſting in them the appointment of two perſons, 
with a fuary of 100l. each, and other particulars, 
as may le ſcen at leugth in the Record in Rymer's 
collection. Lord Bacon ſeems to allude to this in 
his propos tor the nene of the Law: and 
this lizewiſe explains ſome paſſages in his Letters, 
lately 


Th 
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lately publiſhed. I do not find this method conti- 


nued long: Hetley's Reports, however, from the 
title, ſeems to have been taken in virtue of this 
appointment. 

The want of this proviſion; if it is at al to be 
regretted, is leſs ſo, ſince that time: there being 

many co-temporary Reports, that give a tolerable 
account of tranſactions in Weſtminſter-Hall, from 
that period. The general authority of Reports i 18 


nov derived from che Inprimatur athxed to its title. 
page. This manner of ſtamping an authority on 


Law Books, (though the practice of licenſing was 
derived from the Inquiſition, and applied here firſt 
to books of Religion) ſeems to have ſucceeded the 
appointment of Reporters. It was firſt done by 
the Lord Chancellor alone. But about the latter 
end of Car. II. time, by the twelve Judges. The 
Imprimatur is uſually preceded by a teſtimonial on 


perſonal knowledge of the Reporter's general cha- 
racter in his profeſſion ; but that (like other gene- 
ral characters) neither ſuppoſes the work free from 
faults, nor excuſes what is faulty; for after all, as 
I have ſaid, the Report of one particular caſe, 


ſtands its ground only as it is ſuppoſed agreeable 


to the Record: wherever it appears to vary in ſub- 


ſitance, it loſes all its authority. 

S8. 45. The eſſentials of a caſe well repor ted, 

ſeem to be, A true ſtate of the facts; The true 

point before the Court; The manner in which it 
came before the Court; 1 true Determination; 

Ihe Name and Date. | 


You ſometimes hear of M anni Reports, 


which have their uſe, though they reſt only in 
private hands: becauſe they are chielly C ales with. 
in time of memory; and becauſe they ſerve as a 


Memorandum to Point out the Record of a Caſe, 
| the 
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the determination of which might otherwiſe have 


laid altogether dormant. 

&. 46. I now come to anſwer the objetion to 
the uncertainty and contradiction of Precedents. 
And it has been already hinted, 1. That this un- 
certainty is occaſioned chiefly by the defect of 


printed Reports; and arguing from caſes unlike, as 


if they were alike, 2. I ſhall admit however that, 
ſometimes, the ſame points have been long agi- 
tated, and remained unſettled; and will take oc- 
caſion to mention a word of Precedents ſub ſelentio. 
The greateſt and almoſt general defect of Re- 
ports, is the want of a juſt and full State of the 
Caſe. The Law, in every caſe, muſt ariſe from an 
entire attention to the Facts, which are the ingre- 
dients of the Caſe. And it will unavoidably hap- 
pen, that thoſe who report Caſes, which they 
barcly hear, and have no concern in, muſt often 
omit many very material circumſtances of the 
Caſe; and ſometimes inſert others that are not 
material: the Facts being often ſo complicated, 
that, excluſive of other diſadvantages, no atten- 
tion can maſter them all at once. Hence it will 


happen, that ſuch Caſes muſt be reported in a more 


looſe and general manner, than the Facts admitted ; 

and by thoſe means, the ſpecial grounds of the de- 
termination not being known, the determination 
will be cited, as 2 Caſe in point, hereafter to other 
Caſes (if the whole was known) very unlike. This 
happens moſt frequently in opinions on Deviſes and 
Settlements. Lord Coke has gone ſo far as to ſay, 
no Caſe is exactly like another in all its circum- 
ſtances. And yet, a Cafe determined may be 
made uſe of as a Precedent, without being exactly 
alike in all its nes; : the material circum- 


ſtances may be the fame; or they may be made 


uſe of as far as they go. 
| - Tt: 
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It is partly owing to the variety of circumſtances, 


in different Cafes, and at the ſame time confound- 


ing different Caſes unlike, that a few words in an 


Act of Parliament, have often furniſhed ſo many, 
and often ſeemingly oppoſite, determinations. Of 
which ſcarce two lines, in the Statute of Frauds and 
Perjury, and as many in the Stat. of Wil. III. on 


hiring and ſerving for a year, both of them penned 


In as plain words as the language admits of, have 
_ furniſhed, I may ſay, enough for a folio volume. 
2. I muſt admit, indeed, ſome points were for 
a long time altogether unſettled, and as it were 
fluctuated between contrary opinions of Courts. 
Such for inftance as, whether in caſe of a Legacy, 
and an undeviſed Surplus, the Executor or the next 
of kin, is entitled to that Surplus? Whether re- 
verſionary Terms for raiſing portions ſhould be 
ſold during the Jointreſs's life? Whether an Ef- 
tate to a man for life, Remainder to the heirs of 
his body, gives an Eſtate Tail to him or not? 
Such queſtions, you ſee, concern rules of Pro- 


perty; and it is of the utmoſt conſequence, that 


points of that nature, once determined, ſhould be 
acquieſced in: for the inconvenience of ſhaking 


ſettled determinations, is much greater to the 


kingdom in general, than the impropriety of any 
former original determination can be to the Par- 
ties. Lord Macclesfield uſed to call it removing 


Land Marks. Indeed, a point of Law ſettled an- 


wers Virgil's 
2 Limes agro poſitus, litem ut diſcerneret arvis. 


It is in this view too, that Courts have ſaid; It is 


often of little conſequence, how a point is deter- 


mined at firſt, ſo it is but adhered to: then the Law 
will be Known; and the inconvenience, by being 
foreſeen, may be avoided. DS: 
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After all, ſome allow ance is due to human inſir- 
mities : men, as men, will differ in opinion. Every 
man can not be right; but every man muſt be ſaved 
by his own conſcience. The greateſt men we have 
had, have been moſt forward to make theſe apolo- 
gies for human nature, though they have leaſt 
need of them. Policrites will * remember, what 
Chief Juſtice Vaughan, in Buſhel's caſe, and Lord 
Nottingham in his own famous argument, have ſo 
finely ſaid to this purpoſe. And what thoſe who 
now preſide are more fond of owning with much 
leſs occaſion. 

&. 47. Beſides what has been ſaid of Precedents, 
you will ſometimes hear of Precedents ſub fuentio : 
but theſe are oppoſed to Fudicial Precedents, and : 
mean nothing more than a ſilent, uniform courſe 
of practice, uninterrupted, but at the ſame time 
unſupported by legal Deciſions. Where practice is 
uniform, and not contrary to Law, it will have 
great weight; ſo will the ſingle opinion of emi- 
nent men in the Profeſſion, Theſe are ranked 
among Lord Coke's, topics of Legal Reaſoning; 
and I remember were greatly relied on, upon a 
late occaſion, in the expoſition of the Statute of 
Uſes relating to an Infants barring herſelf of 
Dower. | 

But if mere ie or Precedents fab Ae 
were to prevail againſt Law, then, as has been 
juſtly faid, “ Clerks in an office would make Law;“ 
and would have it in their e to a Laws 
in being. | 

§. 48. If, from what has been ſaid, J was to 
form a Scale, by which the Authority of Legal 
Precedents might be meaſured; the Precedents 
ſub filentio would obtain the loweſt. place: next 


above theſe (but ſo much above theſe, that, in 


compariſon, the firit are almoſt as the freezing 
point 
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bein in the Thermometer i is to the b tem- 
perature) I conſider an opinion of a ſingle judge at 
niſi -prius, on a point directly in queſtion : then, 
higher up the Scale, the Determination of any 
one Court in Weſtminſter-Hall : much higher than 


this, that very Determination confirmed by ano- 
ther Court on Writ of Error: and the higheſt of 


all, the Determination of the ſame caſe, on a Writ 
of: Error in the Houſe of Lords. This laſt has 
the higheſt place imaginable in the Scale of Judi- 
cature; and affords evidence of Common Law, or 
of the Expoſition of an Act of Parliament, no 
Way inferior, in point of authenticity, to the ex- 
preſs poſitive text of an Act of Parliament itſelf, 
Thus have I finiſhed on this head. 


PH 14- AN DE Re 


8. 49. And you have reconciled me much ta a 
part of the Law, which I, who am a ſtranger to 
the ſubtleties of your Schools, have ever looked 
on as of the very ellence of Cavil : but I fill have 
ſome difficulties, which to one ſo far a convert, 


you may eaſily clear. Admitting an uniformity 


and adherence to Precedents are obſerved in one 


Court: how is it that a Court of Equity is ſet in 


contradiction to a Court of Law? That om 


ſolemnly ſettled in a Court of Law below, (as I 


think you call it) ſhall be reverſed on appeal to 


another Court of Law? Nay, that even in the 


ſame Court, the effect of a trial, by Jury, ſhall be 
overturned by matters arif ing after KR 


Evnonus. 
Upon my word you have drawn up your forces 


in great order; but you are not aware, how much 
time 
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time it will take to go through even this mock 


Campaign. I muſt deal fairly with you; you 


muſt attend to the different Provinces of different 


Courts: in what manner they aſliſt, controul or 
depend on each other. You muſt be led too in a 


beaten track about Juries, to ſettle the meaning of 


what may be ſaid in anſwer to what you urge. 
PHILAN D E R. 


We have a great ot of the morning . us: 


take it all; eſpecially as you have promiſed me ſa- 


tisfaction on a tubject, which always fires the blood 
in my veins; concerning a bleſſing to this Coun- 


try, which I have often pitied the want of in other 


nations; and am ſorry to ſee any diminution of 
2t home: I mean, what, from my earlieſt know- 


ledge, I have been taught to revere as an * 


man's Birth- Right, Trial by Jury. 
Evunonus. 
5G; 50. I will begin then with that : and will at- 


tempt to ſhew you, that this form of trial has, in 
the courſe of time, been greatly improved; nay, 


if any prejudices you may have formed are ſuf. 


fered to fleep *till you have heard me out, even 
improved in thoſe inſtances in which you ſeem to 
think it impaired. 

I will not expatiate on is antiquity or "excel. 
lence of its original. As to both, it is ſufficient 
to ſay, Caput inter nubila condit, its original is 
obſcure ; but it is the nobleſt form of policy that 
was ever invented on Earth, and (may I add?) 


comes neareſt the impartiality of Heaven. I do 


not know any Country that pretends, in the leaſt, 


to ſhare it with us, except Sweden; from whence 
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we are ſuppoſed to have borrowed it : which no- 


tion, entertaine© by ſome of our Travellers, is re- 


futed by two obſervations: 1. That their plan of 
Juries diſgraces ours by compariſon. 2. That Ju- 


ries exiſted in England, long before England pro- 


bably had any knowledge of Sweden : before thoſe 
great inundations of the populous North, as it 
were, deluged this Weſtern world. 


o 


But excellent as this form of trial is in England, 


as it conſiſts of men, it cannot pretend to abſelute 
Perfection. Bodies of men, like individuals that 
compoſe them, are liable to be influenced : a Bo- 


rough anda Jury may bot be occaſionally cor- 
rupted. But, in the nature of things, numbers 


are a ſecurity: and in the caſe before us, twelve 


are more likely to form a right Judgment of 


Facts, and to give it with impartiality, than one 
— E. . . „ 
The probability is ſtill more on the ſide of truth 


from this quarter, when it is conſidered, what 
pains our Anceſtors have taken, from age to age, 


to reform the model itſelf; as well to guard it 
from every natural biaſs, as to give it every poſſi- 
ble advantage. I meddle not, at preſent, with 
thoſe incapacities that Reaſon points out, and the 
Common Law has ever adopted: ſuch as proceed 
from a defect of the underſtanding or a depravity 
of the will. The poſitive qualifications are more 
within our view; becauſe theſe have varied greatly 
in courſe of time; as it is, indeed, of the genius 


of poſitive Laws, to conform to the convenience 


of the times WV | 
Ihe old Statutes required Jurors, in general 
terms, to be © next. neighbours and moſt ſuffici- 
ent.“ It would have been impoſſible, without 
that nice diviſion of Lands into Counties, Hun- 
dreds, and Villages, and at the ſame time a free 


diſtribution 
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diſtribution of landed Property, to have found 


twelve men equally qualified, in point of vicinity, 
and of freehold Eſtate. Thoſe two qualifications, 
however, ſo excellently fitted to the office of Ju- 
ror in early times, and fo cloſely connected, have 
now parted at the greateſt diſtance : the vicinity 


reduced, in common caſes, to a ſhadow ; the qua- 
lification, in point of intereſt, ſwelled to what 


would have been a Prince's income in thoſe days; 
that is, Philander, in the 1dea of thofe who are go- 
verned by words; for in reality, I think, the re- 


ſpective times being confidered, the qualification | 
may be conſidered in both cafes, to be pretty near 


on the ſame foot. I will juſt deduce the alterati- 
ons in their ſeveral periods; and will then remark 
the conſequence of the alterations. Fore. 

The proviſion that Jurors ſhould be next neigh- 
bours, though, a favourite caution of the Com- 
mon Law, reſted on a very vague deſcription ; 
and in time was found very inconvenient. The 


Statute of Hen. VII. brought it down to ſix of 


the ſame Hundred, where the fact aroſe; another 
Act in Q. Eliz. time reduced it to two Hundredors ; 
the ſtatute of O. Anne makes an end of all Hundre- 


dors, and requires the Venire or writ to ſummon 
themto be awarded from the body of the County, 
except in certain criminalcaſes: though byconſtruc- 
tion, the practice / ſilentio, I was fpeaking of, 
was ſoon ſet up as a reaſon for kee * the Jury, 


in all Crown Profecutions, {till wit 


Ln the pale of 
the ſame Hundred. ES | 


You ſee then, how this qualification has given 


way : and greatly to the public advantage, in open- 


ing a more free courſe of Juſtice; as Jurors may 


much more eaſily be had from a County, than an 
Hundred ; if the part is not equal to the whole, as 
_ T ſuppoſe you allow it is not. And with reſpect to 
the advantage ariſing from the knowledge of Places 


= 
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or Facts in queſtion, though at firſt ſight that may 

be peculiar to thoſe who are literally next neigh- 

„ hours;” the anſwer to that is, 1. That the no- 
tion of à View, or opportunity given to ſome of 


thoſe who are to try the cauſe, to ſee the ſpot in queſ- 
tion before the Trial, is now, and long has been with 


regard to the knowledge of Places, a fair equivalent 
to the ſubject, in lieu of the proviſion of Vicinage 
at Common Law. And fix who were on the View, 
who muſt be at the Trial, will be of much more 


ſervice, than fix barely of the ſame Hundred would 
be. 2. But even ſtill by Lot, there may be ſome 
of thoſe who are literally next neighbours. 


And by relaxing the reſtraint (as I ſhall now call 


it) of that qualification, we have got other mate- 


rial advantages. Conſiſtent with the rigour of 
that qualification, it was impoſſible to try Facts 
done beyond the Sea; which now by an eaſy 
Fiction of placing a Plantation in an Engliſh county, 
may be tried in Middleſex, as well as if the Fact 
aroſe ther. Eh, 3 x 


It laid too a terrible reſtraint on Courts them- 
ſelves : the Jurors being next neighbours were ſup- 


poſed always to have evidence in their own breaſt ; 


the conſequence of which, in many caſes, produced 
this diſagreeable alternative; either that a verdict 
muſt ſtand, though contrary to the cleareſt evi- 
dence produced in Court; or the Character, nay, 


the Liberty of the Jurors, were to be overturned, 


together with the Verdict, by attainting the Jury. 


Now the Jurors are no longer of the neighbour- 


hood, the ſuppoſition derived from thence muſt 
tail; if they judge apparently. wrong, that Judg- 


ment of theirs may be corrected, but it will ſtill be 


by another Jury : ſo that the injured Party will not 
ſuffer; nor will the former Jury ſuffer for their 
wrong Judgment, as they might ſometimes have 
done in the perilous days of Attaint ; nor will the 
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Conſtitution ſuffer by dro pping a jury. Upon the 
whole, I conclude, that this alteration is much for 
the better ; that new Trials and Views are more than 


uſeful ſubſtitutes for Vicinage. 


Having thus done with the firſt early qualifica- 
tion of Juries, reſpecting their vicinity, I muſt ſay 


a few words as to their ſufficiency. Their qualifi- 


cation, in point of Intereſt, was originally but 


mall: in 13 Ed. I. time, only 208.; in the 21 Ed. I. 


it aroſe to 40s. ; ſo it continued till Q. Eliz. with 
one alteration only in the interim, of inſerting 


the qualification in the Jury proceſs, which, I think, 
aroſe from the Statute 35 Hen. VIII. In the 27 
Eliz. it aroſe to 41. Freehold; in 16 and 17 Car. II. 
it ſwelled to 20l. Freehold ; and yet, notwithſtand- 
ing this great advance in the qualification, let me 


juſt obſerve, Juries were never ſo packed and prac- 
tited upon in criminal cafes, as during the latter 
end of that reign, and the beginning of the next. 


In 4 and 5 Will. and Mary, it came down to 10l. 
and has continued ſo ever ſince. Except in the 
caſe of ſpecial Juries, which, by a Statute of the 


late King, muſt have 20l. 


You know Leaſeholders of gol. clear yearly va- 


| Jue, are now qualified as Frecholders. The reaſon 
why the Law required Freehold Intereſt formerly 
in excluſion of Terms, was, becauſe Eſtates for 


Terms of Years, till within theſe two centuries, 
were very ſhort, and of no conſideration in the eye 
of the Law. The other being a certain proviſion 
for life, was a more ſure barrier againſt tempta- 


tion. 2. Moſt queſtions in early days, were about 


property of Land ; and, therefore, thoſe who had 


a permanent Intereſt in Lands, were beſt Judges of 


what affected them. 


I have laid before you the facts from which you : 
will judge; but I have leſs ſcruple to tell you at 
once My concluſion, without a minute detail of 


particulars, 
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particulars, becauſe you are as good a judge of 
this ſubject as a Lawyer. My obſervation is this, 
that though the nominal qualification has varied 

from 208. to 10l. in four hundred years, yet the 
real value is much the ſame, confidering the dif- 


ferent intrinſic value of money, and the different 


price of corn and other commodities. This it will 
be eaſy to compute from the Records of the Mint, 

and the printed accounts of the price of labour and 
proviſions in thoſe days, compared with both ar. 
ticles in our own. The contraſt, let me obſerve, 
will be pleaſant, when we conſider, that the quali. 
fication for a Vote, at County Elections, is ſtill 
the ſame as it was at ſirſt, only 40s.; it began in 
Hen. VI. and has Sone ſo ever ſince. By theſe 
means the choice of the Repreſentatives in Coun- 
ties, is more particularly the full act of the body of 
Conſtituents. Whereas, had the qu alification of 
Freehold voters kept pace with the other quaiifi- 
cation of Juries, the number of Conſtituents would 
have been ſo reduced, that a City, or even a Bo- 
rough, might at this day have had nearly as many 


votes as a County ; ; which circumſtance would ſtill 
have added to the weight of Boroughs, that al- 
ready in one view, it has been obſer ved, prefles ſo. 


hard on the general right of Repreſentation in 
this Conſtitution. Add too that in ſome Coun- 
ties, and thoſe too, where the number of Boroughs 


are looked upon with rather a jealous eye, the 


number of Leaſeholus of very conſiderable pro- 
perty, which in their nature are excluded from 


this ſuffrage, bear ſo. great a proportion to the 


Freehold Eſtates, that the ſcale is {till far from a 
Balance. This is the evident reſult of what are 
called the Weſtern Tenures, from their prevailing 
_ principally in thoſe Counties; in which Leaſes for: 
'ong terms of Years, determinable upon Lives, 
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ſeem à very general mode of poſſeſſing valuable 
eſtates under the owners, often to the excluſion of 
any Freehold Intereſt in the Tenant ; and conſe- 
quently, the capacity of e their 978 185 


ſentative. 
5. 51. Jam afraid I have but in part ed 


your queſtion—you will tell me, theſe are only re- 


gulations of Juries, and by Law: your regret ſeems 
to flow © from a ſuppoſed diminution of this form 


ce of Trial; and the efet of it overturned, even 
VVhere it continued. 5 ; 


PII AND, 
Indeed it did. 
EUNOMUs. 
By theſe expreſſions then, I conceive you mean, 


that in many proceedings, the Trial by Jury is 
diſmiſſed; and that in many caſes, the opinion of 


the burt has afterwards leaned againſt the parties 8 


who had recovered on the trial. 
PILAN DER. 
That is my meaning. 
E U N 0 M Us. 


By Le aininution you ſpeak of, I ſuppoſe you 
aids to thoſe ſummary convictions, that, at firſt 
view, are levelled yery ſtrongly, indeed, againſt 
this mode of trial: where, inſtead of Ero Exa- 
minations of diſintereſted witneſſes, the Oath of 
an Informer joined to another Witneſs; or the aid 
of the Parties Confeſſion, got how it can, without 

| my 
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any ii but that af the Informer, net 

the Trial: and after all, one man is ſet up as a 
Judge of the weight of this evidence, inſtead of 
the twelve NOOR to the Conſtitution. 


PnIIAN DEA. 


Tou have placed: it in the very light I ſhould 


Evnonvs. 


But, me Ted, that is not the true light. You 


never heard that a Juſtice of Peace, had a com- 
plete final Juriſdiction. He may, like the Conſta- 


ble in the Play, think „ he its to repreſent the 


« King;” but he in that light, muſt remember, 


Regym rimendorum i in proprios greges, 

Reges in ipſos Imperium eſt Jovis. 

| And long as this officer has been intrulled with a 
neceſſary ſhare of Power, to lighten and diffuſe the 
weight of Government, and great as the obligati- 
ons of the Public moſt certainly are to him who 


executes this truſt with abilities and integrity, the 


. Conſtitution has, in no inſtance, made him abſo- 
lute in à Judicial capacity. His orders are examin- 
able at Seſſions; and from thence at Weſtminſter- 
Hall. His Convictions are removable there: if II- 


legal, may be quaſhed, and himſelf liable to an Ac- 


tion; if Oppreſſive, in their Circumſtances, tho 
they ſhould be legal in Form, he may be puniſhed 
by Information: gt the Action, or the Informa- 
tion, his conduct will be reviewed by a Jury; and 


as they find, the Court will proceed. A Jury 
then, you ſee, is only diſmiſſed in the firſt 


WRARCE 4 3 never eiſrarded. In ſhort, I do no 


know 
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know any Judicial Tranſaction whatever, cogni- 
zable in the Temporal Courts of this Kingdom, in 
which, in the long run, the Facts may not be 
brought before a Jury. In the ſuperior Courts of 
Equity, Iſſues at Law are frequently directed to 
ſatisfy the Court, where the Depoſitions are not 
Evidence enough: if that kind of Evidence, where 
material, is ſuſpected, the Witneſs may be indicted 
for Perjury i in the higheſt Courts of Law. In the 
Courts of Law, where the return to their Orders 
are conteſted, the Facts returned are put in Iſſue. 
Material Affidavits, if full, but not true, are like- 
wiſe indictable. And can you imagine, when in 
theſe great inſtances a Jury is ſtill liable to be called 
upon, that a petty Conſtable or a Pariſh Officer, 
molt ignorant of the Law, and under moſt temp- 
tations to abuſe it, ſhould be left a mercileſs Ty. 
rant within his diftrict ? Rather do not you ad- 
mire the wiſdom of the Legiſlature, to have Jul- 
tice done, when it can be without delay or ex- 
pence, by Summary Convictions: where it cannot, 
to reſerve in the end a redreſs to the Party injured, 
a puniſhment to Oppreſſors, and a check to all 1 in 
thoſe inferior ſtations ? 
§. 52. As to the Powers which Courts have ex- 
erciſed after a Verdict, and very often againſt it, 
you will ſcarce think it a proper ſubject of com- 
plaint, when you have conſidered it ever ſo little. 
In Common Caſes, the effects of a trial have 
been defeated three Ways, by proceedings after it 
Seither upon a motion in arreſt of judgment to 
Tet aſide the Verdict or for a new Trial. In the 
firſt, the effect of the Trial is defeated, becauſe there 
regularly ought to have been no Trial at all; or 
becauſe it appears from the Record,. that no Judg- 
ment can be had. Sometimes the very demand it- 


ſelf might have been ſtopped by 1 with- 
out 
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| out ever bringing it to a Trial; but that i is where 


the Demand 1s bad on the Face of it: often this 


can not be known till the proof is heard ; for then 
it appears, that though the Jury have found for 
the Plaintiff, yet that what is found is no cauſe of 
Action. In this kind of motion, I take it, the Cre- 
dit and er of the Jury: are W unim- 


peached. 
The aches two motions are jeveiled more directly 


againſt the Verdict itſelf: the firſt to ſet it aſide for 


tie Miſdemeanor of the Jury, or an irregular 
finding : the latter for a Verdict contrary to the 
plain weight of Evidence, Or for the wifi esen 


of a Judge. 

In back theſe, amd further examination 
there is, muſt be by another Jury. In the latter, 
it is awarded in Terms: in the former, it follows, 
as a conſequence at the Parties option: becauſe the 


Verdict being ſet aſide, there can be no recovery 


or acquittal; and conſequently no bar to another. 


Action. 5 
In all theſe inſtances then, Philander, your fa 


vourite Jury + are ſtill adhered to. 


Pa n. 


I was s jut going to interrupt you, with obſerv- 
ing the contrary from your own words. The miſ⸗- 


direction of a Judge, that has miſled one Jury, is, 


| agree, a proper ground for ſending the matter 
to be examined by another; but my difficulty is 
about any direction of a judge to the Jury at all; 


let him, if you will, recapitulate the Facts, but 


not obſerve upon them. J have ſometimes heard, 


this Province of the judge has made a cypher of 
the Jury ; nay, has even made them and contrary 


to their own meaning. 


' Eunomus, 
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EN ON Us, 


I am glad to find you do not vent this notion 


as your own: it is what I have heard too; but 


have as often obſerved, that it proceeded more 
from private intereſt or party zeal, than principles 


of Law. I know too, that directions have, in ſome 


Caſes, been carried much too far. Nobody can 
read the State Trials in particular without owning 
it. But a particular Caſe, where the Law has been 
forgotten, is no argument againſt the general po. 
licy of the Law itfelf. I will therefore, with great 
diffidence, lay before you, what, from no incon- 


fiderable refearches in our Law. Books, ſeems to 


me the policy of the Law, in this reſpec ; what 


directions, in general, a Judge may or ought to 


. to a Jury. 
All that J have faid or have to fay upon 


the ſubject of Juries, is agreeable to this eſtabliſhed 
maxim: © that Juries muſt anſwer to queſtions of 
« Fact, and Judges to queſtions of Law.” This 


is the fundamental maxim acknowledged by the 


Conſtitution. And yet this is the maxim, which 
thoſe who have advanced Poctrines againſt the 
Conſtitution, have ever in their mouths. | 
Fundamental maxims of Law or Government, 
are ſo plain and intuitive, that every body under: | 
ſtands them: the loweſt capacity makes them their 
ſtandard in their own e to judge by. And, 
therefore, thoſe who would lead a party in a wrong 
cauſe with ſucceſs, muſt do it, not by diſputing 
fundamentale; but by avowing, and afterwards 
perverting them. This ſeems to be the caſe at 


prefent. | 
It is undoubtedly true, that the Fury are Judges, 


| the only Judges of the Tad: is it not equally 


within 
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within the ſpirit of the maxim, that Judges only 
have the competent cogniſance of the Law? Can 
it be contended that the Jury have, in reality, an 


adequate knowledge of Law? Or that the Con- 


ſtitution ever deſigned they ſhould? I will only 


remind you, that every country Village has its 


Jurors; whom nobody will ſuppoſe to be Lawyers. 


And it is from the generality, that we are to form 


our notions of the nature of a Jury, as the Law 


has preſcribed it; not from the abilities of any par- 


ticular man, or any particular Jury. Well but 
„the Law and the Fact are often complicated;“ 
then it is the province of the Judge to diſtinguiſh 


them: to tell the Jury, that ſuppoſing ſuch and 


ſuch Facts were done, what the Law is in ſuch cir- 
cumſtances. This is an unbiaſſed direction; this 
keeps the Province of Judge and Jury diſtinct; 

the Facts are left a e to the Jury, and the 
Law does not controul the Fact, but ariſes from it. 
If the Law is thought | to be miſtaken. the direction 


of the Judge that gave it, will be conſidered (as t 


have ſaid) in another Court; and if it is miſtaken, 


the Verdict in conformity. to it, will be of no ef. 


fect. But I never yet knew a Verdict complained 
of, as contrary to the direction of Law given: it 
can ſcarcely be concluded it is. And the reaſon is, 
becauſe the Law ariſes only fram the Fact; and 


the Jury previouſly find the Fact in their own. 


mind, before they couple it with the Law. pro- 


— nounced from the Bench, to make up their Ver- 


dict. Every Verdict is compounded of Law and 
Fact; but the Law and the Fact are always diſtinct 
in their nature. 


But Litileton, and his great . have 


been made advocates on this occaſion. They have 


been thought to, ſay, though at the peril of con- 
ng: themſelves an hundred . that ſu- 
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rors are W of the Law as well as the Fact.— 
* If they will take upon them the knowledge of 
„the Law upon the matter, they may give their 
F* verdict generally, as is put in their charge.” 
But does not the Judge betray his truſt, in not 
telling them how the Law is? If he does not tell 
them, it is true, they may ſuppoſe it ta be ſo, and 
find accardingly ; if he does tell them how the Law 
is, they are to compare the Fact with the Law; 
but can not of their own head ſay what the Law 
| is. Ihe Law is never ſubmitted to them as part of 
4 their inquiry. No finding, as I have ſaid, can in 
eneral be complained of, as againſt a Judge's di- 
rection, but as againſt the weight of Evidence: 
and in that caſe the remedy is well known. Ihe 
warrant of Commitment, as ſtated in the return 
in BuſhePs Caſe, it is true, was exprefly granted 
againſt the Jury, for finding contrary to the direction 
of the Fudge in a matter of Law. Which part of the 
Return, Ch. J. Vaughan faid, literally taken, was 
inſignificant and — intelligible;“ and if it had 
any meaning, ſtript of the veil, and colour of 
words, was a direct argument for the abolition of 
the Form of Trial by Jury: becauſe the judge in 
ſuch caſe, muſt reſolve both the Law and the 
Fact. True it is, the Chief Juſtice does there put 
a particular Caſe of a Jury ſinding againſt a Judge's 
direction, which, in general, for the reaſon he has 
given, is impoſſible. And that caſe is, where a 
Judge aſks the Jury, previous to the Verdict, how 
chey ſind ſuch a particular. thing propounded | to 
them? If, on their giving an anſwer, the Judge 
adds, Then as you agree to find the Fact ſo, the 
Law is for the Plaintiff or Defendant : and if the 
finding is afterwards contrary to what he. declares ; 
they do, in that caſe, find contrary to. the Judge's 


direction in matter of Law, But then you ſee in 
| that -- 
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that caſe, the regular order of proceeding is di- 


rectly inverted ; the Judge makes them find a par- 
ticular Fact, previous to his declaration of the 
Law. Whereas, what Lord Vaughan calls the di/- 


creet and lawful afjiſtance of a Judge to a Jury, is 


always to give an hypothetical direction to the Jury : 
not by previoully having their anſwer to the Fact, 
and by thereupon declaring the Law, to controul 
their Verdict; but to leave their Verdict free, by 
ſaying, if you ' find the Facts ſo and ſo, then the Law 
is for the Plaintiff, or you are to find for the Plain- 
tiff, or vice verſa.” 

All this reaſoning ſhews, that the province of 
Judge and Jury, as to Law and Fact, are ſeparate 
and excluſive: that in the general and regular 
form of proceeding, it is impoſſible for a Verdict 
to be ſaid to be againſt a direction in Law; but if 


the Caſe ſhould happen, the Verdict muſt be rec- 
tified, for this plain reaſon, that it appears, in 


_ ſuch a Caſe, the Jury have taken upon them the 


Determination of the Law, which is entirely out 
of their Juriſdiction. Theſe obſervations ſeem to 
be a full anſwer to the contrary doctrine in Sir 
John Hawle's Book; and other ſcattered occaſional 


publications. 


But Philander will 3 me, if 1 addreſs myſelf 5 


for a few moments to you, Policrites, in vindica- 
tion of a point of ſo much importance; and which, 
whenever it has been the public topic, has unfor- 


tunately been ſtrangely miſtaken, if not wiltully 


miſrepreſented. 
Beſides what I have already PEP] I think it will 


_ undeniably appear, that Juries are deſigned, by 


the Conſtitution, to be Judges of the Fact only, 
and not of the Law, for theſe reaſons : 


Firſt, Becauſe the contrary ſuppoſition is againſt | 


the plain tenor and . of their Oath, The 


Form 
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Form of every Oath adminiſtered in a Court of 
Juſtice, is either according to Common Law ; or 
as required by ſome Act of Parliament. An Oath 
of Office contains 4 ſummary deſcription of Duty ; 
and the Terms of this Oath are ſo ſtrictly applica- 
ble to Fact only, that they do by the ſtrongeſt im. 
plication, exclude any cogniſance of Lac. 
Every Juror in a Cauſe is enjoined by his Oath 
& well and truly to try the Iſſue joined between the 
« Parties, and a true Verdict to give according to 
& the Evidence.” Now to conſider this by parts, 
1. He is well and truly to try: how can any one well 
and truly try any point, but according to 
his knowledge? Either according to his own 
knowledge? Either according to his own pre- 
vious knowledge; or according to the Infor- 
mation he meets with at the time of the Ex- 
amination? A Juror may have knowledge of both 
kinds as to the Fact ; but can have of neither as to 
the Law. I have already intimated, the generality 
of Jurors are not Lawyers ; they, in general, there- 
fore, can have no previous knowledge of the Law 
that may ariſe in the matter before them. They 
are, for the ſame reaſon, in moſt caſes, as incapa- 
ble of making any adequate deciſion of the Law 
they may hear during the Trial. The Council on 
each ſide, may inſiſt the Law is on his ſide; the 
Jury muſt be incompetent Judges of which are in 
the Right, for want of being previoufly acquainted 
with the Subject. As ſome opinion then, in ſuch 
caſes, muſt be formed; they mult acquieſce in the 
direction from the Bench. That direction, I have 
obſerved, is not concluſive on the Parties: but may 
be reviewed by the Court where the Record came 
from; and afterwards in another Court upon 
Appeal. N BE 
2. The Oath direQs the Jury to try the Ie joined : 
this Iſſue is always a Fact denied on one fide, and 


aflirmed on the other. Where the Law 1s directly 
: in 
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in di pute, the Iſſue goes before the Court, and not 
at all before a Jury. And though during the Trial 
of an Iſſue of Fact, points of Law do very often in- 
eidentally ariſe, it does not follow from thence 
that they are under the cogniſance of the Jury, any 
more than diſputes about Practice, the competence 
of Witneſſes, or whether ſuch and ſuch Evidence is 
 admiffible, which do as often ariſe in the courſe of 
a Trial; and were never contended to belong to 
the Jury. The Law, therefore, becauſe it ariſes 
dut of the Fact, and becauſe in the end it is to go- 
vern it, does not, on that account, appertain te 
the Jury : if from other conſiderations it appears to 
be improper. | 8 = 1 
3. What can be meant by a © true Verdi?” 
Truth, I believe, both Philoſophers and Lawyers 
will refer to Fact, rather than opinion about Law: 
when it is referred to opinion, we mean the agree- 
ment of a Propoſition with our own ideas, or the 
ideas of others. But how thoſe who have (as I 
mentioned) ſuch faint and imperfect ideas as Jurors 
have of Law, can diſcern this agreement, or judge 
of the Truth in ſuch a Caſe, I am at a loſs te 
oo EE 
4. But to exclude the 133 of a doubt in 
this queſtion, their Oath does not barely direct 
them to find the Truth, but tells them what rule 
or meaſure ther are to go by in their enquiry: they 
are to find a true Verdict according to Evidence: 
this branch of the Oath, which governs the whole, 
can be applied only to the Fact: the Fact only is in 
Evidence; and conſequently the Law not being in 
Evidence, is not before them. If the Law was to 


have been included in their enquiry, the Oath 


ſhould have run, in more general terms, to find 
na Verdict according to Right, or according to 
„ Jjuſtice;“ and not barely according to Evidence. 

e, Thus 


my 
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Thus in the cleareſt Terms, does the Oath limit 


and deſine their duty. 
But, ſecondly, in the courſe and management of 


2 Trial, other perſons are, likewiſe, under an 


Oath, and have duties incumbent on them alſo. 


Now without looking into the Oath of a Judge, it 
will be eaſily underſtood to be inconſiſtent with his 
duty and his Oath, to be a mere cypher on the 
Bench: A Judge, however, will be little more 
than a cypher, cither.if he ſits and ſays nothing; 
or if what he does ſay, is to go for nothing. I 
have already inſiſted, the Jury's unacquaintance with 
Law, makes it neceſſary for the Judge to tell them 
what the Law is in the Caſe before them. He tells 


it them furely to very little purpoſe, if they think 


themſelves afterwards at liberty to determine other- 
wile. 

Beſides this view of the queſtion, ariſing directly 
from the nature of the Oaths and Offices of the 
Judge and the Jury, there are other collatera] argu- 
ments, which deſerve to have ſome weight on this 


occaſion, becauſe they ſeem to flow as neceflary 


conſequences of the fundamental maxim ] ſet out 


with; they are an explanation of every day's prac- 


tice; nd the reaſon on which that is founded, in- 
conteſtably eſtabliſhes the diſtinction of the maxim 


itſelf. 
But becauſe tt is extremtly diflicult to be under- 


ſtood on topics, fo ſtrictly technical, by any body 


but Lawyers ; 1 ſhall be very conciſe on this head. 


Ihe arguments I allude to, ariſe from the forms 
of Pleading, and the general frame of Records. 


There are none, perhaps, more juſtly to be relied 
on, than what ariſe from an uniform unvaried 
manner of Pleading. | 

1. It is well known, in conſtant Experience, that 


By the mode of drawing a Demurrer, the matter in 
debate 
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debate is referred altogether to the Deciſion of the 
Court, and in reality never does go before a Jury. 
By a Demurrer, the bare Law is in queſtion: the 
Fact being conſtantly admitted, if clearly expreſſed. 
The reaſon of admitting the Fact in that caſe (I take 
to be) that without ſuch confeſſion of the Fact, the 
Court have no ground to go upon: for the Law, 
in every caſe, ariſes from the Fact. Even in ſpe- 
culation the very ſuppoſition of a thing being done, 
is antecedent to the Enquiries concerning the Le- 
gality of doing it. And, to uſe Lord Holt's ex- 
preſſion, a Court will not fit to determine Coffee- 
Houſe Wagers: or as Lord Bacon emphatically 
ſays, © nil habeat forum ex ſcena.“ The Caſe then 
muſt really exiſt, before the Legality of it, as to 
circumſtances, will be determined. But if a mat- 
ter, where the Law only is in queſtion, is never 
ſent at all to a Jury; it proves, almoſt to Demon- 
ſtration, that the Jury have nothing to do with 
„ 7. CV . 
2. Nor is the argument to be drawn from the 
nature of a ſpecial Verdict of leſs force on this oc- 
caſion. The ignorance of the Jury as to the Law 
in the Caſe, and their reference to the Court, is 
the conſtant Language of a ſpecial Verdict. Not 
that the Jury can in reality be ſuppoſed more ig- 
norant of the Law ariling in ſuch a Caſe, than they 
are in a thouſand others, where all is concluded 
under a general verdict : indeed, in that light, at 
this time of day, the Common Juries are amaz- 
ingly improved in their knowledge of the Law; 
there being very few inſtances of their expreſſing 
their doubts in ſpecial Verdicts at this day. The 
reaſon of having ſpecial Verdicts at all times, was 
in order to have the point of Law ſolemnly deter- 
mined, and remain on Record; without which, 
in many Caſes, no Writ of Error could have been 
% 
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brought in former times, nor the point reſerved 
for the conſideration of the Court. The uſage of 
feating a Caſe, and having a general Verdict ſubject 
to the opinion of the Court afterwards, on the cir- 
cumitances of the Cafe, is an invention of late times; 
and is found, in Practice, to be leſs expenſive, and 
anſwer to the Parties as well as a ſpecial Verdict. 
And, indeed, from this mode of proceeding, the 
Court have the ſame ſatisfaction, though, by the 
Record not being particular, Poſterity have not. 
But both the Caſe ſtated, and a ſpecial Verdict, are 
proofs of what I am contending, by expreſsly leav- 
ing the Law to the Court : and yet are not excep- 
tions to all other Caſes (as ſome have infinuated) 
in this reſpect, as if the Jury deſired to be inform- 
ed of the Law in theſe caſes only, and took it upon 
themſelves in all other caſes ; becauſe every body 
muſt allow, the Jury, in reality, are at leaſt as ig- 
norant of Law, in other caſes, as in that of ſpecial 
Verdicts, where alone they confeſs their igno- 
rance.- 5 „„ | 
I ſhall only add to this very prolix refutation of 
the notion I have oppoſed ; that it has been made 
uſe of chiefly in the Caſe of Libels, and, perhaps, 
would never have been contended for as a general 
doctrine, if it was not to ſerve particular purpoſes. 
Moſt writers, it is true, have cautiouſly diſclaimed 
being advocates for a Party ; though the very date 
of their Obſervations, and manner of conducting 
them, have too often diſcredited their aſſertion. 
Indeed, without the imputation of deſigned partia- 
lity, the beſt men are too apt to be warmed with 


recent events. The only time for a calm diſpaſ- -1 

ſionate inquiry in ſuch points, is when the event is 1 

at a diſtance, and the voice of Faction is filent. : 
The profeſſed Patrons of the notion I have argued 1 


againſt, have (I ſay) principally applied their doc- . 
545 . . trine 
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trine to the Caſe of Libels: but were aware, that 
the concluſion would be general, though the Caſe 
was particular; becauſe the Right of Juries to de- 
termine the Law in the Caſe of Libels, could only 
be a conſequence of their right to find the Law in 
other Caſes. There ſeems to be this fatality, that 
has, in Practice, attended the Caſe of Libels, that 
the Law and the Fact do riot ſeem to have been al- 
ways accurately . diſtinguiſhed : and, perhaps, in 
feveriſh times, ſome particulars have been contend- 
ed for as implications of Law, which ought rather 
to have been conſidered as Facts, and left to the 
To me it ſeems, univerſally, that any action, the 
intention of the agents, and every other circum- 
ſtance under which that action was done, are 
equally facts, and as ſuch cogniſable by a Jury: but 
whether that action under all the circumſtances in 
which it has been admitted or proved to have been 
done, is a crime or not, is what the Law alone can 
determine, and thoſe whoſe breaſts are the depo- 
ſttaries of the Law, alone can pronounce; other- 
wiſe it is evident the quality of human actions; 
more eſpecially of thoſe, that are in themſelves in- 
different, and have been defined by Society. alone, 
would be referred not only to a very variable 
I ſtandard but an incompetent one. Apply this par- 
| ticularly to the Caſe of Libels, and the leaſt reflec- 
tion will be ſufficient to ſhew, that the power and 
province of ſuries is the fame in Caſe of Libels, 
as 1n every other Caſe. And that in no Caſe what- 


L ever, a Jury has, in its nature, a cogniſance of 
2 Law, though by accident the Law may have been 
2 ſometimo hies themmmm. 
Much, I fear, has your attention been abuſed in 
| my attempts to ſettle a point that has, at times, 
IG !aboured under the _ Hagrant perverſion, heigh- 
Gs e | h = Xs 85 5 


tened 
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tened by all the fallacy and falſe colouring that 
Faction is too apt to beſtow on favourite objects of 
ſpeculation. It only remains, to take up the con- 
cluſion, which I hope you have long before formed, 
that the Trial by Jury is as much reſpected as It 
uſed to be, and much more improved. 

And, however a Jury is ſeemin y diſmiſſed, by 
Act of Parliament, as to ſome mea nes I 
know no Caſe, © Concerning Life or Limb,” 
which is not ſubject to the Examination of a Jury, 
and ofteuer, before the Trial is completed, to two 
Juries, than one. 

§. 54. Indeed, the Criminal Law of this Country, 
is one of thoſe points of eminence in the Conſtitu- 
tion, that taking your view from thence, you may 
command the molt extenſive proſpect of Liberty, 
and look down (as I may ſay) on all other Govern- 
ments far below it. I think this will be evident, if 
I remind you ever fo little of the nature of Crimes | 
and their Puniſhments ; of the manner of charging 
and convicting Criminals. 

'The Laws of England, in relation to Crimes, 
differ very much from thoſe of other States; and 
are excellently fitted to the convenience of the Eng- 
| liſh. Government. I do not ſuppoſe any Country 
has ſuch fixed and preciſe ideas of Crimes. Of 
which the various and well defined. ſhades of Guilt 
in Treaſon, Homicide and Thefts are very re- 
markable inſtances. This preciſion is the more ne- 
ceflary, becauſe the Puniſhment is, (as 1 hinted) 
in all caſes of Crimes, as fixed as the Crimes 
themſelves. 

The complexion of our Penal Laws is no more 
Severe than it is Arbitrary. All Torture is diſ- 
claimed even as a Puniſhment, much leſs uſed as 
the means of Conviction, as it was by the Roman 
Law, and ſtill is in many other Countries. 

PeLANDER. 
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838 Our: own, indeed, in this relpeck, Nita 
greatly the advantage over moſt other Countries ; 
but, I cannot help thinking, 1 in one reſpect, other 
Countries hold out an example worthy to be fol- 
lowed even by us. As on the one ſide, the Law of 
England diſclaims the uſe of Torture; on the other 
hand, I think, it makes too free with Death. Seve- 
ral States in Europe, apply hard Labour inſtead of 
Death, as a Puniſhment for all kinds of Theft ; 
many of which, in . are puniſhed with the 

loſs of Life. 

I, in this caſe, I go 4s far as Sweden in queſt of 
examples, and continue my examples to the Sou- 
thern bounds of Europe, it is to ſhew you the ex- 
tent of the practice. But it is ſcarce worth while 
to be particular, till we come to States nearer 
home; and which fall more within the reach of 
obſervation. Am J, in this view, to remind you 
of the ſalutary and extenſive regulations the Police 
of France has invented for the management of their 
Galley Slaves? In Venice, where they receive with 
their own, the Criminals from the Emperor 's and 
the Neapolitan dominions, one may ſee twenty 
gallies full of ſlaves at the ſame time from St. 
Mark's Place. Even in the little State of Berne, it 
is common to ſee their Schalvers, or griminals, con- 
demned for theft, brought out in chains to clean 
the public Streets. Thele latter inſtances, I have 
drawn from States whoſe very bafis is Freedom; 
and which therefore may be allowed to add ſome- 
thing to the ſcale on this ſide the queſtion. But 


whatever becomes of the queſtion in this view, let 


us for a moment conſider the exceſſive freedom of 
capital Puniſhments. The late Eupen of Ruſſia, 
C Pernaps 


perhaps by an exceſſive ſtrain of humanity, abo. 
liſhed capital Puniſhments in all Caſes whatever. 
The natives of America, on the other hand, we 
are told, puniſh every thing with Death. Woe go 
too far: and (though want of Compaſſion is a 
Character our enemies would hardly fix upon us) 
are guilty of a kind of ſtoical abſurdity, in making 
Crimes of the moſt different malignity, equal, by 
inflicting the ſame Puniſhment. With us, Murder 
and Theft are puniſhed in the ſame manner, With 
us, if a man takes three halfpence from the perſon 
of another on the Highway, the Law ſays, he ſhall 
be hanged : if he takes a thouſand pounds in the 
fame circumſtances, what does the Law ſay more: 
I am not urging, that the Law in any Caſe ought 
to go farther, by accompanying Death with Tor: 
ture: but that it ought in many Caſes to ſtop ſhort 
of its preſent courſe; and to make Death more ter. 

rible when it comes, let it ſeldomer be feen. 


EUNOMUsS. 


Death, you will allow,” muſt here, as in all Go- | 
vernments, be admitted in the laſt reſort, in many 
Cafes. And thoſe, who with to reduce the num- 
ber of theſe Cafes, and, in ſome of them, to ex- 
change Death for Slavery, have, I fear, been 
miſled by a compaſſion, founded, in ſyme meaſure, 
on the ignorance of their own Conſtitution, and 
a bad imitatiom of other Governments. They un- 
doubtedly forget that amiable Power of the Crown, 
whereby Mercy ſeaſons Tuftice*, a Power that can 
at any time, and ſo often des arreſt the arm of 
Death ; though the Law has raiſed it ready to give 
che ſtroke. Fe cg 866 


Shakeſpear's Merch. of Venicc. 


You 
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You miſtake me, Eunomus, if you think I urge 


an exchange of Death for Labour, on the mere 


principle of compaſſion to the Individual : I do it 
in a much more extended view ; as a point of the 
utmoſt concern to the Community. It is in this 
light, I remember, ſeveral of our greateſt Politi- 
cians have conſidered it. In ſaying which, I would 
be underſtood more particularly to allude, not ſo 
much to the fanciful accounts of Utopia, as to what 
has been more profeſledly and ſeriouſly advanced 
by Sir Will. Temple, and the celebrated Biſhop of 
Cloyne. In the beginning of our converſation, we 
allowed them both an authority as Travellers : and 


though they may have borrowed this hint from 
other Governments, I am ſure they are writers of 


that literary and political rank, that you will not 


impute any thing they may happen to apply from 


other Conſtitutions, to an ignorance of their own. 
In the ſhorteſt view of the queſtion, what can 
found Policy, as well as Humanity, ſay in the pre- 
ſent caſe, contrary to what Horace“ has ſaid on an 
occaſion nearly ſimilar ? e 
Vendere cum poſhs captivum, occidere noli: 
Serviet utiliter. Sine, paſcat durus, aretque, 
| Naviget, ac mediis hyemet mercator in undis. 


You will tell me, perhaps, that or State has neither 
the Mines of Sweden, nor the Gallies of France, 
for the employment of its Criminals. But it has 


employments that will anſwer the ſame purpoſe to 


the Criminal, and a better to the Public: where 
they may be more uſeful in their work, and more 


ſeen while at it. The writers I mentioned, will 


remind you of Repairing Roads, making Rivers navi- 
gable, draining Bogs, working in Docks, and in Forti- 
1 | * Lib. 1. ep. 16. - 


 fecatons. 


* 
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cations. And, in my opinion, a Queriſt FIRE 
ſcends to doubt whether the Sun ſhines at noon, 
when he aſks, whether wwe might not as well make a 
* Criminal uſeful in Public Works bere, as ſend him 
& either to America or the other World?” The many 
Caſcs under our preſent Syſtem, in which hard 
Labour is the expreſs Puniſhment for a limited time, 
are ſufficient to recommend an extenſion of it for 
Life, as a Puniſhment for greater Crimes; with 
this only difference, that the World ſhould be the 
ſcene of Penal Juſtice in the latter Caſe, not a pri- 
vate houſe of Correction as in the former. Upon 
the whole, I conclude, a regulation of this kind, 
well conſidered, wiil make every end of Puniſh- 
ment meet, which it is impoſſible to do by any 
other; it is more likely to reſprm the Criminal him- 
felf ; to make Satisfaction to the State, or the Party 
injured ; and to be an Example of Terror and Con- 
ſequence to the Public. 


EUNOMU 5, 


lam not apprehenfive of giving your argument 
more weight than I could wiſh it, when I obſerve 
to you, that ſome who have been for moderating 
capital Puniſhment, have found out other applica: 
tions of a Criminal for the Public ſervice, than that 
of Labour. A celebrated French Philoſopher wis 
of opinion, that Criminals who, according to the 
preſent prevalling | notions, have forfeited their lives 
to the Community, might be made uſe of for new 
experiments to promote natural knowledge : ſo 
that they might, with a chance of life, be made 
the Inſtruments of Science, inſtead of the Victims 
of the Law, by a certain and infamous Death on a 
public Scaffold. Something of the kind has been 
practiſed ! in England. The ſirſt trial of cages 
OT 
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for the Small-Pox, was made on a capital Convict, 
at the requeſt of ſome eminent Phyſicians at that 
time. Any thing of this kind in England muſt, 
as the Law now ſtands, be done by the King's 
Prerogative ; by the remiſſion in a particular caſe 
of a Sentence, which the Law paſſes in all Caſes of 
the like nature. But the queſtion now is, whether 
this Sentence of the Law is in itſelf ſevere; or if 
it was more favourable to the Criminal, whether 
it would be more uſeful to the Public? 
Had your argument been built merely on Com- 

_ paſſion, it would have wanted no apology ; for if 
Compaſſion, in a large view, is a weakneſs, it is 
ſuch an one, however, as nobody need be aſhamed 
of: it is the frailty of a man pleading for human 
Nature! Lord Coke himſelf cloſes his hiſtory of 
Crimes and their Puniſhments, with very tenderly 
lamenting, that ſo many ſuffer capitally every year. 
But there is not x ſingle inſinuation throughout his 
book, that the Law is at all too ſevere, or makes 
more Caſes capital than ſhould be ſo. Two reaſons 
ſtrike me, why the Law, in the Caſes you alluded 
to, ſhould ſtand as it is. i 
1. Becauſe the Law, as it ſtands, does, in my 
opinion, beſt anſwer the nobleſt purpoſe of Crimi- 
nal Law, that of preventing a Crime, rather than pu- 
niſhing the perſon who commits it. In maintaining 
this afſertion, I muſt more particularly inſiſt on 
what i juſt now hinted, that I conſider the power 
of puniſbing, and the power of pardoning taken to- 
gether, as parts of the ſame Syſtem. The Law 15 
fixed as to the Puniſhment ot the Crime: but a 
_ diſcretion is left in the King, as the executive 
power, to moderate the Puniſhment according to 
the circumſtances of its commiſſion. Its being fixed, 
beſt anſwers the freedom of the Government. Its 
being capital, beſt anſwers the purpoſe of Terror, 
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by example to others, when it is neceſſary to inflict 
it; and ſo by puniſhing the crime with ſeverity in 
one inſtance, it is to be hoped, the commiſſion of 
it in a great many may be prevented. And yet the 
power of moderating by occaſionally relaxing the 
feverity of a capital Puniſhment, does, in point of 
Fact, take off your imputation of a ſtoical abſur- 
dity in making Crimes of a different malignity 
equal, by inflicting Death alike for all. But here, 
my friend, you have unawares dealt in Utopia 
goods, which before, in point of ſerious argument, 
vou had allowed to be contraband. Sir Tho. More, 
i: muſt be owned, has indulged many a conceit in 
hes Book, which he would never have uttered from 
ihe Bench. And though he has ſaid much on the 
t-erity of this Puniſhment, I think all that he has 
ſaid is anſwered by this power of the Prerogative, 
in checking that of the Criminal Law : and that the 
Law, therefore, does not deſerve to be arraigned 
fer its rigour, becauſe it may at any time be miti. 
gated by the power of Pardoning, that is ſo valua- 

ble a part of it. 5 e 
2. But even independent of this conſideration, I 
think the Law is much better as it ſtands, than to 
live it altered on the grounds that have been pro- 
7-24, Becauſe the Law can not well be altered on 
thoſe Terms but againſt the direct ſpirit of the Con- 
fi:iution. As to your inſtances that obtain in free 
Governments ; I have only this anſwer, that, con- 
flidered in themſelves only, ſuch inſtances are in 
reality an exception to the boaſted freedom of thoſe 
very Governments : and are dictated by a ſpirit of 
Tyranny, in oppoſition to that Liberty, which 
ought to be (as you inſinuated) the baſis of ſuch 
Guvernments. As to Venice in particular, the 
G alleys ſeen from St. Mark's place, would in my 
ej <> Le 2 ſpot that cforms one of the 8 
Scenes 
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Scenes in the World! and the ſame argument, the 
freedom of that Republic, might be brought to 
recommend their State Inquiſition and the Rack, 

in their manner of charging and convicting Crimi- 
nals, full as well as their flavery impoſed in puniſh- 
ing them. I would not have S/avery introduced 
into this Country, even as a Puniſhment, If La- 
bour is only another word tor Slavery, I ſee little 
difference, in point of mitigation, between Labour 
and Death: they may well be placed together, as 
they are by Virgil in his deſcription of the Interna] 
Regions: they are both alike dreadful in their mien, 
alike diſtant from Ely/rum : | 


Tenibiles vily Forms ! Lethumque Laborque. 


That the hard Labour your Politicians recommend, 
muſt be S/avery here, and that it is ſo wherever it 
is uſed, I need take no great pains toprove. The 
quotation from Horace, is not ſo much on your 
fide, when you reflect a Criminal mult be treated 
differently from a Captive. And not one of the 
writers mentioned, affect even to diſguiſe the term 
of Slave. Sir Tho. More, to give the example of 
antient Rome the greater weight on this occaſion, 
calls it, the Miſtreſs of Political Wiſdom, and then 
tells you the Criminals there, were condemned ad 
metalla, is perpetuis adſervandos vinculis.”” But even 
in our own times it has been aſked, by your fa- 
vourite it, whether © the view of Criminals 
« chained in pairs, would not be very edifying to the 
e multitude?” What? to ſee ſeveral hundred peo- 
ple in England, working on the Roads or in the 
Fields, or employed about public Buildings, chained, 
and obliged to ſubmit to the wanton ſeverity of 
their maſters; to make the whole Country, Which 
ought to be as 8 as s the air that ſurrounds it, as 
it 
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it were one univerſal Gaol or Dungeon; and to 
have no other voice in our Streets than that of OP- 
prefiion and miſery : the very ſuppoſition is ſhock- 
ing! Beſides, without purſuing remote conſe- 
quences, if this puniſhment operated by way of 
example to the Public, it muſt operate from a prin- 
ciple of Fear; not from motives of Terror ariſing 
from the ſeverity of the puniſhment, but of an 
abject Fear, that is in its own nature the very re- 
verſe of that principle on which this Couſtitution 
is founded: and which, I doubt not, would in 
the end go a great way to deſtroy it. Not to men- 
tion, after ſo weighty a conſideration, that this 
expedient would be as unneceſſary for the public, 
as it would be dangerous and impolitic. There 
will be always hands enough to work on proper 
encouragement : only enable them to live by 
their induſtry, and treat them as men and fellow- 

ſubjects, Engliſhmen will not be wanting for every 
uſeful public employment; and freedom and in— 
cauſtry ſurely have more muſic to an Engliſh ear, 
than hard labour and chains, This way of think- 

ing ſatisſies me: and I am happy in obſerving, 
that after all that has been ſaid in favour of this 
ſcheme, it has been offered to the Legiſlature, and 
nobly rejected. 

Our debate has, as uſual, carried us out. of the 
direct road: before this point was ſtarted, I was 
going to remark, that in early ages our Anceſtors, 
like moſt other nations, in a rude ſtate of policy, 
fell into the two modes of Puniſhment, that Barba- 
riſm alone could invent or adopt. The firſt, that 
of puniſhing the pecrant Member, as it was called. 
In Slander and Perjury, for inſtance, the tongue 
was cut out. A Cut-Purſe Joſt his right thumb: 
and this, perhaps, firſt introduced burning the 
hand (rather than any other part) in the caſe of 

 Ciergiable 
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Clergiable offences. So in Houſe- Burning, the Fe- 
lon was burat : and for ſtrikipg in Weſtminſter- 


Hall, ſitting the Courts, the right hand was cut 


off. 
They likewiſe fell into the other mode, of ac- 


cepting a Fine in lieu of exacting corporal ! Puniſh 
ment on the Offender. This notion was dictated 


not ſo much from an undue ſenſe of the malignity 
of Crimes, as partly from religious ſcruples; our 
Saxon Anceſtors thinking that, under the Chrif- 
tian Inſtitution, no perſon ought to die for any 
Offence. But it might have been partly alſo dic- 


tated by the neceſſity of the times, which, in the 
infancy of Society, made them value life too much 
to ſhed the blood of any man, even in ſatisfaction 


for that of another he had killed. But the firſt 
dawn of political reaſon, diſperſes theſe clouds, 
that can obſcure only the moſt dark uncivilized 
ages. And though our Anceſtors ſoon came to put 
a different eſtimate upon the life of a Man and that 
of an Ox; yet in no time can the Law be accuſed 
of Cruelty ; or be faid, as Draco's were, © 70 have 
been written in blood. * 

8. 57. If this is the caſe in ſettling the Puniſh- 
ment of Crimes; how much more engaging is 
the humanity and tenderneſs of the Law in its 
manner of Charging and Convicting a Criminal: 


The Charge may be ſaid to commence with the 
warrant of Commitment. The word itſelf is the 


common, though not the neceſſary language of 
the Warrant, any more than the information 1 upon 
Oath, on which it is granted. The Magiſtrate is 
not obliged to expreſs either in his Warrant; but 


if under colour of this omiſſion, he acts without 


them, he will himſelf be liable to anſwer in a 8 
minal way, if the party is afterwards acquitted. 


thall be well underſtood by Policrites, when I 44d. 


that | 
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that one of our Crown writers, Hawkins, ſays, 
(and a very great living authority has confirmed 
him in ſaying) it is ſafer to inſert “ the informa: 
* tion on Oath in the Warrant, though it is not 
& abſolutely neceſſary.“ 

The Commitment itſelf is a neceſſary indiſpenſible 
ſtep in few Caſes only. And the Habeas Corpus 
Act, in that reſpect recogniſing and ſtrengthening 
the Common Law; makes it neceſſary to juſtify 
the Detainer, that the Treaſon or Felony ſhould 
be plainly and ſpecially expreſled in the Warrant. 
Every other Caſe (not excepted by expreſs provi- 
fion of Law) is bailable; and it the Magiſtrate re- 
fuſes Bail, or exacts illegal Bail, he 1s puniſhable 
for his Oppreſlion ; ; and the Priſoner, upon giving 
reaſonable ſecurity, will be diſcharged out of Cuſ- 
tody. The reaſon why the Law refuſes Bail in 
certain caſes, ſeems to be, that theſe being capital 
caſes, no Property, which is the utmoſt the Bail 
can forfeit, ſhall be deemed an equivalent to the 
State for the life of man, which the Law has fixed 
as the Puniſhment for theſe offences. It was for 
the ſame reaſon, in our antient Law, that when 
a Criminal fled from Juſtice, his Outlawry amount- 
ing to an Attainder, he was ſaid to be proſcribed 
like a Wolf, or conſidered as dead, and any one 
might really kill him. At this day, that rigour is 
aboliſhed ; and upon appearance, the Out-lawry 
itſelf, though it {till is an Attainder, is very eaſily 
reverſed in Þreference to a fair and candid 1 rial of 
the Fact. 5 

And I am ſure you will think it a very fair Trial, 
when I proceed to inform you, with what caution 
the accuſation itſelf is made; and with what ex- 
actneſs, it is afterwards prov ed. „ | 

3 53, Every criminal Caſe is, in the end, ſub- 
je ded to the Examination of two Juries, except 

that 
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that of a Parliamentary Impeachment; and, in 
ſome caſes, to three Juries: and this only to the 
completion of a ſingle Trial. An Imfeachmen:, 


which in name only is not a Trial by Jury, is, in 


reality, that, and a great deal more: for the Ac- 
cuſation is made in ſo many diſtinct articles by the 
Houſe of Commons, the grand Inque/t of the Nation ; 


and that Accuſation is heard in the moſt unexcep- 


tionable manner by the hole body of Peers. The 


Majority of whom muſt find the Prifoner guilty, 


and will, in moſt caſes, exceed ten times the num- 
ber of a common Jury. 
The ſingle Crime“ of the Death of Man,” 18 


ſubjected to three, I may fay, four juries: that 
of the Coroner, the Grand Jury, and the Petit 
Jury on the Trial; to which, in very particular 


circumſtances, may be added the Trial on © an 


« Appeal.” The Crime itſelf will well juſtify. this 
extraordinary caution ; the loſs of a ſubject to the 
King on one band, and the ſeverity of the Law to 


the Criminal on the other: for this is the only. 
Crime which muſt be pardoned by expreſs name; 
and which has very rarely met with the mercy of 
the Crown. 


The Accuſation, in moſt Criminal Cafes, is by 


the Grand Jury, conſiſting of at leaſt twelve per- 
ſons of rank and property, in the County where 
the Fact aroſe : and it is made upon ſubſtantial pre- 
ſumptive Evidence. You know very well, that 
Accuſation found by them and drawn into Form, 
is called an Indictment. The Etymology of the 
Term, very well expreſſes the preciſion of its Form. 
It muſt deſcribe the nature of the Crime itſelf, and 
the circumſtances of its Commiſſion, by the Perſon 
accuſed, with that certainty, that if the Facts as 


| lad 1 in it are Proven, and apply: to the Crime rightly 


alled; ged, 
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alledged, it muſt be a demonftration,” that the 
perſon accuſed is Guilty. 

The manner of proving it, I am next to conſider. 
And it is in a few words by living Witneſſes, exa- 
mined before the Priſoner in open Court, and croſs. 
examined on his behalf; and the weight of their 
evidence is left to the unanimous Judgment of 
twelve men. 

The Law of England, in one reſpec, differs 
from all Countries in the world; it deſires 20 Con- 
feffion from the Accuſed ; and nothing but the force 
of conſcience can oblige him to it : for the Law 
takes the proof upon itſelf, deſiring only of the 
Priſoner, that he would ſay whether be is or is not 
guilty. 

In Criminal caſes (Treaſon excepted) the Law 
allows no Council to the Priſoner; except only in 
points of Law. This denial of the Law has been 
cenſured in the firſt caſe : and others, who ſeem to 

ay the Profeſſion no great compliment, have 
blamed the admiſſion on the other. Whether our 
Law in the denial of Council copied in part the 
Civil Law, where it likewiſe obtained, is not eaſy 
to fay. It is much eafier to vindicate it in our 
own, than in the Civil Law Form of Trial. Our 
Law ſuppoſed the proof would be ſo plain when 
left to the Jury, and that the Judge, before it 
reached them, would 1o attend to the Examina- 
tion, as to be, in ſome meaſure, (as the books 
call him) Council tor the Priſoner. But every body 
knows, uſage has long ago abated this rigour, if 
it is any. 
As to thoſe who take up the other objection, and 
are againſt any Council at all in Criminal matters; 
who, becauſe Council on one ſide appear in ſup- 
port of the Proſecution, and on the other in ſup- 


port of the Criminal; and becauſe the ſame Coun- 
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cil might baſing hand, as applied to, have been 
indifferently on either fide, do therefore repreſent 


him as indifferent in himſelf, to guilt or inno- 


| cence; and ready to turn one into the other, as 
he 1s employed : this humourous and candid way 


of thinking, though it 1s not uncommon, is ſeem- 


ingly not quite ſo juſt. 

Although in all, but the caſes mentioned, the 
Law allows Council; yet in no caſe, Civil or Cri- 
minal, does it compel him to have any. A Coun- 
cil, in any caſe whatever, never defends the Crime 
itſelf ; ; It is his buſineſs only to ſee the perſon ac- 


cuſed is not wrongfully convicted: and in that 


reſpect, he can only do what the Party himſelf, if 
he was able, and maſter of himſelf in ſuch circum- 
ſtances, might do; manage his own Evidence, and 
watch that pr oduced againſt him. A circumſtance 
the celebrated Lord Shafteſbury once 1o finely turn- 


ed to his purpoſe, muſt often happen to a Priſoner 


at his Irial. Attempting to ſpeak on the Eill for 


granting Council to Priſoners in cafes of High 


Treaſon, he was confounded, and for ſome time 
could not proceed; but recovering himſelf, he faid 


What now happened to him would ſerve to for- 


e tify the arguments for the Bill. If He, innocent 


and pleading for others, was daunted at the au- 


guſtneſs of ſuch an aſſembly, what muſt a man 
be, who ſhould plead before them for his life?“ 

In no Criminal caſe, except High Treaſon, does 

the Law abſolutely require more than one Wit- 


neſs; but the Evidence of one Witnels, unaccom- 


panied with circumſtances, or the Priſoner's free, 
unbiaſſed Confeſſion, muſt be very unexceptiona- 
ble indeed, to have any weight with a Jury. 


§. 59. This Form of Trial, by Jury, Wee 


in Caſes of Property, is peculiarly ſo in Caſes of 


Lite and OE It is rounded, - in general, on 
. | Parity 


294 E UN O M US. 


Parity of circumſtances and condition. As if thoſe 
in the ſame condition of Fortune were moſt con- 
verſant with each others affairs, and moſt likely 
to do each other Juſtice. Thus the temporal Lords, 
who are all Peers among themſelves, with reſpect 
to their Parliamentary capacity, though different 
in dignity, are to {ſit in Judgment on a Lord in- 
dicted or impeached. Thus, in antient times, a 
Knight was to be tried by Knights : for though a 
Knight was only a Commoner, yet as he had a 
ſtated Property to qualify his Dignity, it was look- 
ed upon as more agreeable to the principles of the 
Conſtitution, to have his Triers of the ſame Pro- 
perty. This diſtinction came in with the Feudal 
Policy, and as that wore off, was aboliſhed. Com- 
moners, for the fame reaſon, form the proper Ju- 
ries on the trial of Commoners. It was partly from 
this principle of Parity, that Party-Furies were in— 
troduced; which obtain in the trial of a Foreigner, 
in a Jure Patronatus, and by a Stat. of Hen. VI. 
in a proſecution for embezzling Records. N 
t is by ſpeaking of this Parity which is of the 
very eſſence of this Form of Trial, that the Form 
itſelf is mentioned in one of the nobleſt clauſes in 
Magna Charta. And I cannot help expreſſing my 
ſurprize at Lord Cole's Comment on that clauſe. 
The Statute ſays, no Free-Man ſhall be tried in a 
Civil or Criminal caſe, %% per legale Fudicium pa- 
rium ſuorum, vel per legem terræ. Lord Coke begins 
by reckoning up the © branches of Law that, he 
„ ſays, ſpring out of this root ;? and adds, dryly, 
* that no man ſhall be condemned at the King's 
% ſuit, but by Judgment of his Peers, that is, bis 
* equals, or according to the Law of the Land.” 
So far very well: but he comes to a particular 
comment on the words—his Peers—he runs away 
with the ſound of the word, and ſpeaks only - D 
| | BED the 
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the Trial of a Peer, in the moſt confined ſenſe of 
the word: which, though it is now uſed merely 


in ſpeaking of the Nobility, was not known in 

that ſenſe, till ages after the Statute. It could 
not be the ſenſe of the Statute; becauſe every Free- 
man is there ſpoken of, as to be tried by his Peers. 


And ſurely the idea of Engliſh Freedom was not 


ſo very confined, even long before that Statute ; 
much leſs ſo, at the time of paſling it. I take it 
to be extremely clear to mean the ſame thing, as 


the Statute of Treaſons has expreſſed in other 


words, gens de leur condition. 


To finiſh this ſhort ſketch of our Criminal Law; 


when a Priſoner, upon clear Evidence, is convicted 
of the Crime, of which he was accuſed, his T rial 


is cloſed with the ſettled Judgment of the Law. 
But if, after all, there are any circumſtances in 
his Caſe that ſpeak for Mercy, the Judge before 


whom he was tried, may reſpite his Execution, in 
order that the King may pardon him. The King 


by his Coronation oath engages to execute Law and 


Fuſtice in Mercy ; and that glorious attribute of 
Majeſty, which I have already conſidered as the 
proper conſtitutional balance to the ſeverity of our 


Criminal Law, will not be in theſe times (if it 


ever was) juſtly complained of as lying dormant 
and inactive. 


§. 60. I am afraid, in endeavouring to ſatisfy 


you on this topic, I have borrowed ſome of the 
time, that I ſhould have employed in others. I 
am next, in order, to anſwer your other queſti- 
ons, as to the claſhing of ſeemingly oppoſite Furiſdic- 


tions : and the beſt way, I conceive, to treat clearly, 


and at the ſame time conciſely, on ſo intricate a. 


ſubject, as that of different and ſeemingly inter- 
tering Juriſdictions, will be to premiſe a few plain 
poſitions, to which all that I ſhall ſay may be re- 


. „ duced. 


þ 
q 
ö 
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duced. And they are theſe three: 1. That as 
every legal right has a remedy to be met with in 
ſome Court or other; ſo there is, in every caſe, 
one Court better calculated to give a remedy than 
any other. 2. That no perſon can ſue in two dif- 
ferent Courts for the ſame ſpecific remedy. 3. That 
where different Courts have concurrent Juriſdic- 
tion on the ſame tranſaction; it is with a very dif- 
ferent view, and for different purpoſes. 1. If the 
Juriſdiction is /imultaneous, the end of the Proceed- 
ings is diſſerent- 2. If the Juriſdiction of different 
Courts on the ſame tranſaction is ſucceſſive (as on 
Error or Appeal) the Proceedings in the higher 
Court do, in their nature, ſuperſede thoſe in the 
_— 

In ſupport of the firſt poſition I ſhall endea- 
vour to ſhew you, that of the four great Courts, 
each has fomething particular, though not altoge- 
ther excluſive in its Juriſdiction. | 

Borough Courts, Eccleſiaſtical Courts, and others 
of confined or local Juriſdiction, either with reſpect 
to the perſon or the object, ſhew that there muſt 
be a certain comcidence of qualities i in the ſuitor 
and the nature of the ſuit, to give any Juriſdiction 

at all: and, therefore, theſe are eaſily reconciled 
to the poſition laid down; being, in moſt caſes, 
not merely the beſt, but the only mode of obtain- 
ing relief in particular caſes. Therefore, I will not 
detain you at preſent with theſe, but apply what I 
have to ſay to the Courts of general Juriſdiion, 
I mean the four great Courts at Weſtminſter. 

We are to look for the Commencement of theſe 
Courts at the diflolution of the Aula Regis : for 
that Court, like Nebuchadnezzar's image, the ori- 
gin of the four empires, was crumbled, at length, 
into the ſeveral Courts of Chancery, King' O Bench, N 


Common Pleas, —. Exchequer. 
Their . 
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Their Creation was probably not coæval; tho” 
as their reſpective dates can be diſcovered by no 
Evidence of Law or Hiſtory, it is not allowed in 
the eye of the Law to ſay, which of them is the 

moſt antient. Nor, indeed, are any probable ar- 
guments, on this point, to be drawn from collate- 
ral matters. 

Tach of theſe Courts, at firſt, had probably dif- 

tint and excluſive Juriſdiction. It is unreaſonable 
to ſuppoſe that four Courts, at all near each other, 
as to the time of their origin, ſhould have any 
ſimilarity in their original plan of Juriſdiction. Nay, 
their preſent ſtrength itſelf is attended with ſome 
circumſtances that point out their original weak- 


| neſs; I mean thoſe fditious ſugge/tions that colour | 


over their proceſs. 

The Court of King's Bench, the Crna Court 
of original Juriſdiction in criminal caſes, ſeems to 
have been at firſt intended to have cogniſance only 
in. Pleas of the Crown; excepting thoſe caſes, 
where the oſſicers of the Court were privileged by 
reaſon of their attendance, to ſue or be ſued there 
in pleas of treſpaſs or debt- Or where perſons 
were already under the cuſtody of that Court; 
and were to be charged with another ſuit. | 

From hence ariſes the Fiction, that (in order to 
warrant the Proceeding of this Court in Civil Suits) 
ſuppoſes every really unprivileged perſon, which 
at this day is almoſt every Suitor, to be already in 
the Cuſtody of the Marſhal of this Court; and he 
is declared againſt accordingly. ; 

The Court of Exchequer was at firſt only a Court 
of Revenue; and no perſon was either to ſue or 
be ſued. there, unleſs he claimed debts under the 
King, or was debtor to him. Chiet Juſtice Treby, 
in a very ſolemn argument, not a century ago, 
obſerved, It was for the ſake of the — 
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ce that the Court of the Exchequer had any thing 
& elſe to do.” In Ed. III. time, a Writ of Niſi- 
prius was allowed to be granted before the Chief 
Baron of the Court, if (as the Statute ſays) he was 
a man of the Lato; which ſhews he was not ſo of 
courſe. Indeed, whence came the Judges of this 
Court, ſo contrary to all analogy, to be diſtin- 
guiſhed by the name of Barons, but becauſe the 
great officers, who afliſted in this Court, were ſome 
of them, at leaſt, originally inveſted with an au- 
thority far different in its nature, from that of the 
barely Judicial Character? And though, as a Court 
of Equity, it has long been open to all Suitors, it 
{ſtill nominally preſerves the features of its original 
Inſtitution; by repreſenting its Suitors, as Farmers 
of the King, and ſuggeſting that the detention of 
the thing in demand, “makes them leſs able“ to 
_ Hatisfy the King's debts, _ Oe 
The Common Pleas, which, from its being fixed 
in one place, from its Practiſers being perſons of 
great experience, and called by the King's Writs, 
was carly at leaſt, if not originally, deſigned to 
have the general cognizance of Civil Injuries, or 
Juits between man and man: and though a com- 
munication of Civil Juriſdiction has been formed 
with other Courts, it has gained nothing to ba- 
lance its loſs. It is ſtill the only Court for real ac- 
tions: but real actions are ſeldom brought. It ſtill, 
as it began, is confined to Civil, without the leaſt 
participation of Criminal Juriſdiction ; except wh: t 
every Court muſt have in the power of vindicat- 
ing itſelf from any contempt of Suitors, or of cor- 
recting itfelf from any contempt of Suitors, or of 
correcting the miſdemeanors of its own officers. 
Ihe Court of Chancery, conſidered as a Court 
of Law, was to hold Pleas only where the King 
Was properly a party, or where the Plea touched 
the 


| D I A L OG UE Nt: 299 


the Office of Chancery. But its ſovereign Juriſ- 
diction is a Court of Equity. Its being no Court 
of Record, its binding the Perſon only, and not 
the Land, by its Decrees ; its practice of tranſmit- 
ting Records to be tried in Courts of Law; are 
all fo many ſymptoms of its former original imbe- 

cility. — | e 
I be term Chancery, is not peculiar to this Court; 
it is applied at this day, to other Juriſdictions. 
Thus an Appeal is ſaid, in many Caſes, to lay be- 
fore the King in Chancery; not in the Court of 
Chancery, or a Court of Equity, but before dele- 

gates c e by the King, and appointed 
under the Great Seal for that particular purpoſe. 
Every Biſhop, and every Cathedral, has likewiſe 
its Chancellor Nor is the term Chancery confined 

to this Kingdom any more than one Court in it. 
_ Every Kingdom in Europe hath its Chancellor : and 

though the Etymology of 'the Term is not agreed, 
yet the nature of the office (as a Civil office) is, in 
part, the ſame in all. It is commonly applied to 
the firſt officer of Law and State, and ſeems to 
take its name from a power veſted peculiarly in 
him, delegated by the Crown, of © Reſcinding' par- 
ticular Acts. „%%% 

And thus the Term Chancery, though in a large 
ſenſe very different from what we mean by it ap— 
plied to one Court, yet, even in the largeſt ſenſe, 
denotes the original Juriſdiction of the Court of 
Chancery, as a Court of Equity; viz. © the power 
* of moderating the Summum Jus. 
For (though I beg to be underſtood, as ſpeaking 
on this ſubject, too great for any private perſon, 
with the utmoſt diffidence) the progreſs of Equi- 
table Juriſdiction ſeems to have been in this man- 
ner. It appears, at leaſt as far back as King Edgar, 
that the Kings of England exerciſed a power of 

1 | | . moderating 
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moderating the Summum Jus, arifing from the ri- 
gour of the Law. In Ed. I. time and afterwards, 
this power was exerciſed on expreſs Petition to the 
King, and the Chancellor uſually aſſiſted the King. 
Sometimes, in the abſence of the King, (very 
common for many ſucceſſive Reigns, during their 
poſſeſſions of Dutchies and Fiefs in France, and 
the Cruſades in Paleſtine) theſe Petitions were re- 
ferred to the Chancellor alone : till at length a Ju- 
riſdiction was regularly delegated to him. The 
Bill, it may be obſerved, ſtill retains the form and 
language of a Petition. 7 
The firſt Decree made by a Chancellor, is ſaid to 
have been in 1394, 17 Rich. II. but no ſettled Ju- 
riſdiction was formed, till in the reign of Hen. IV. 
about 1399. But in thoſe days ſprung Feoffments 
to Uſes, as neceſlary fruits of the troubles and ſuſ- 
picions of the times, whereby the Poſſeſſion of the 
_ Eſtate was diſtinct, and divided from the Property; 
then it was that the Juriſdiction of this Court fo 
greatly increaſed. And matters of Conſcience ſtill 
ſand on that ground. The common diviſion of 
Fraud, Accident, and Truj/t, will give a good gene- 
ral idea of the Juriſdiction, and excellent In- 
ſtitution of this Court: being in caſes that involve 
ſuch circumſtances, as have, or ought to have, a 
ſtrong operation on the conſcience and intention of 
the Parties in Tranſactions ; and ſit to be here con- 
ſidered and enforced ; as Courts of Law have, in 
eneral, too weak and incompetent a cognizance 
of them, being tied up by ſtrict legal ideas and 
Tules of Evidence, which will ſometimes fall wide 
of complete Juſtice. Not but that Courts of Law 
do, in many caſes, conſider the intention of Par- 
ties; as in the general expoſition of Wills, in all 
caſes of Contracts, and throughout in the large 


field of Practice, where Courts of Law are inveſted 
. with 
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with a diſcretion that amounts to the moſt liberal 
Equity. And in thoſe caſes, the Rules of Law 
and of Equity, are in a great meaſure the ſame: 
perhaps I may add, that there is but this ſingle 
rule in both, to do complete Juſtice according to 
good Faith and the ſolid Intention of the Parties, in 
their mutual Franſactions. But the general ground 
of going into Equity, (as diſtinguiſhed from Law) 
is the want of Remedy at Law; as you learn from 
the Form of every Suitor's Bill. + 
have, therefore, in this haſty account of the 
Sovereign Courts of We/tmin/ter Hall, 1 hope, in 
the mean, proved the ſirſt poſition I ſet out with, 
that in every caſe one Court is better calculated to 
give a remedy than another: by which, however, 
do not mean, that one Court of Law, or one 
Court of Equity, is in any reſpect preferable to 
another of the ſame kind; but that the nature of 
the Caſe, will point out, whether the Remedy is 
more proper at Law or in Equity.  _ 

f. 61. And ] am now led to the ſecond poſition, 
that no perſon can ſue, or (as I would put it in the 
moſt extenſive light) no perſon can be ſued in two 
different Courts for the fame thing. A Recovery 
in one Action at Law, will be for ever a Bar to a 
Recovery in another, brought for the ſame ſpecific 
cauſe, in the fame or another Court. Nobody, at 
the ſame time, ſhall proceed on the ſame grounds, 
both at Law and in Equity : the Proceedings at 
Law ſhall be injoined, or the Bill in Equity fhall 
be diſmiſſed. It the Law of England is thus care- 
tul of carrying a Civil fatisfaftion too far, much 
more is it, in Criminal caſes, where Life or Liberty 
are concerned. I do not know any maxim more in- 
violably obſerved than this, that nobody is to be twice 
puniſhed for the ſame offence. Here the poſition is 
much {ſtronger inforced than in caſe of Civil Acti- 
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ons. There you ſhall not recover a Judgment twice 
for the ſame cauſe of Action: here you ſhall not 
ſo much as charge a perſon again, after one Trial 
had. An Acquittal on an Indictment, is as much 
A Bar to another Indictment for the ſame Crime, 
as a Conviction. And new Trials, which may 
bring a Civil tranſaction in review again, and ſub- 
ject the Party to pay Damages in the ſecond in- 
ſtance, which he had eſcaped in the firſt; or 
where a ſecond Jury may aſſeſs double the ſatisfac- 
tion given by the firſt; theſe, I ſay, are unheard 
of in Criminal proceedings: a Priſoner who has 
once had a Verdict paſſed on him, can never have 
a ſecond for the ſame Offence. 

F. 62. I was aware, however, that to common 
apprehenſions, ſome inſtances of daily practice might 
be ſet up, as exceptions, at leaſt, to the generality of 
what I have advanced, if not objections to over- 
turn it; I did, therefore, by the third poſition, 
guard it upon my entrance on this ſubject ; by ob- 
ſerving, that where two Courts did entertain Ju- 
riſdiction at the ſame time, or ſucceſſively on the 
ſame tranſaction, it was with a very different view, 
and for very different purpoſes. 8 

The inſtances of the ſirſt kind may be put into 
two lights: 1. Where the Proceedings are in the 
ſame Cauſe in two Courts at the ſame time. Or, 
2. Where the Proceedings are in different Courts 
at the ſame time, but of a very different nature. 

The firſt is where one Court retains the princi- 
pal Juriſdiction of the Cauſe, but wants the aſſiſt- 
ance of another, for a particular purpoſe: as, 
where in a Cauſe in Chancery, a queſtion of Law 
is ſent to the Judges, or an Iſſue of Fact to a Jury; 
or a Bill is filed in a Court of Equity for a Diſco- 
very, in order to bring an Action at Law. 2 
5 "The - 
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The ſecond kind are more numerous and more 


apparently in the teeth of my Doctrine; the pro- 
ceedings being in different Courts, at the ſame in- 


itant againſt the ſame Perſon, and ariſing from one 
ſingle tranſaction. As, where any one is ſued in 


the Eccleſiaſtical Court and at Common Law; for 


the ſame cauſe; or in an Action, and at the ſame 
time proſecuted by Indictment or Information. 


Now theſe caſes, well conſidered, are far from 


exceptions to the poſition laid down, becauſe they 
arc with a different deſign. In the firſt caſe, the 
Suit is pro ſalute anime, in the Eccleſiaſtical Court; 
and at Common Law, for a Civil Satisfation or Fine 
to the King; which ſurely are different ends of 
Proceeding. In the other caſe, a Civil ſatisfac- 


tion is as widely different from a Puniſhment. But 


the Offence itſelf, in both theſe caſes, is in reality 
double; an offence againſt the Community, as 
well as an Individual; public Decency or public 
Peace being violated, at the ſame time a private 
Injury is committed. If then there are two Of- 


tences committed at the ſame time, Why ſhould 


either go unpuniſhed ? 


* 


The objection then is groundleſs in itfelf, but it 


never obtained, in fact, ſo little as at preſent. A 


Penal Action and a Common Law Informations 


will not be encouraged to run on together : Court, 


__ will ſuſpend a Judgment in this, till they know the 
"reſult of that. And where even a ſingle proſecu- 


tion, though in a Criminal Information, involves 


a queſtion of Civil right, they will rather chuſe ta 
try the Right ſirſt in a feigned Iſſue, than go on 


directly in a Criminal way. Policrites knows I ſpeak 
of every day's experience; and therefore cite no 
Authorities. | 


You will, however, be entirely ſatisfied with the 


caſes of ſucceſſive concurrent Juriſdiction ; they 


- being 
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being inſtituted to redreſs any ſuppoſed grievance 
of either Party, who has Judgment againſt him in 
a Court below, and applies to a higher Court to 
correct the Errors which he ſuggeſts in their Pro- 
ceedings. This univerſal gradation of Appeals, (by 
which I comprehend, in a large ſenſe, every re- 
dreſs that can be had from one Court againſt the 
determination of another) I look upon to be one 
of the glorious characteriſtics of the Engliſh Con- 
ſtitution. The higheſt Court alone excepted, I do 
not know any one Court of Juſtice intruſted with 
final Juriſdiction. Without this reſervation, you 
might well complain of thoſe ſummary Juriſdicti- 
ons, which branch out the executive part of Go- 
vernment into ſuch innumerable channels, and 
ſerve the diſpatch of Juſtice in that reſpect, in any 
other might be its Oppreſſion. This redreſs from 
one Court to another, may be conſidered in two 
lights. 1. As to the power Superior Courts have 
over the Inferior. 2. As to the manner in which 
Proceedings of the Higher Courts themſelves are 
to be redreſſed. | | 9 
1. The firſt have a Power, 1. To forward Juſ. 
tice in lower Courts, having Juriſdiction; as by 
Mandamus to Eccleſiaſtical Miniſterial Officers—to 
Corporations—to Truſtees of charity ; by Attach- 
ments to Sheriffs, and others acting as their own 
ſervants. 2. To prevent exceſs of Juriſdition— 
as prohibitions to the Eccleſiaſtical Courts—Writs 
of Certiorari, to remove Proceedings from lower 
Temporal Courts: and of this kind are Injunctions 
from Courts of Equity. 3. To redreſs erroneous 

Proceedings in inferior Courts, where they have 
Juriſdiction. As by Writs of falſe Judgment from 
Manor Courts; Writs of Tolt, and others of that 
kind; and in many inſtances by Certiorari, or by 
Appeals from the lower Eccleſiaſtical Courts to the 
| DE ES | higher ; 
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higher; from the higher to the King in Chancery, 
who reviews their Proceedings by his delegates, ap- 
pointed under the great Seal; from Courts of Ad- 
miralty, and from the higheſt City Court to other 
Delegates; from every Plantation Court in the 
Britiſh dominion to the King in Council; from 
the Court of King's-Bench in Ireland, to the 
King's-Bench in England; from inferior Courts of 
Equity to the Court of Chancery; from all chari- 
table Truſts, where no Viſitor is appointed, to the 
Court of Chancery. i 
The Caſe of College Viſitors, whom, perhaps, you 
will remind me of, as ſtanding alone without Ap- 
peal, at firſt fight may ſeem an exception in a ſingle 
inſtance, but at the ſame time is founded on rea- 
ſons that diſtinguiſh that Caſe from all others. All 
other Juriſdictions whatever, are derived from the 
Crown; and the Crown, by the Conſtitution, has 
in all theſe left a neceflary reſerve to itſelf of the 
final Execution of Juſtice. Charitable Truſts are 
derived only from private Property: and the Pro- 
prietor, acting conſiſtent with the Laws of the 
kingdom, has as much right to model the diſtri- 
bution of it to all futurity, and appoint thoſe 
whom he will intruſt with the care of it, as he has 
to make a Will and appoint his Executors. And 
it is from the omiſſion only of the Founder's ap- 
pointment, that the Crown interferes as general 
Guardian in Eccleſiaſtical Foundations, or on the 
defect of Heirs to the Founder in Lay Corporati- 
ons. Andif the Crown, in either Caſe, at all in- 
terferes, where a Viſitor is appointed, it is only to 
fee whether he has Juriſdiction ; never to controul 
him when he acts within it. But the caſe of Viſitors, 
which with reſpect to their determination is final, 
is however, not properly an exception to the ge- 
neral Law of the Land that eſtabliſhes this right of 
appeal. 
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appeal. For the hearing before the Viſitor is itſelf 
an appeal from ſome previous determination of the 
College: and even in theſe caſes of private Judica- 
ture, I take 1t from clear principles of Law, the 
Vilitor of a College without expreſs authority from 
the Statutes, can no more proceed or interfere in 
the firſt inſtance, than the King's Courts in all other 
Caſes that are intruſted with the determination on 
appeal, can proceed in the firſt reſort. _ 

2. The higher Courts themſelves are, likewiſe, 
in every Judgment or Decree they give, liable to 
be controuled by Writ of Error, or Appeal in Par. 
hament. Their Practice alone is left them abſo- 
lute in their own hands ; without which they could 
not procecd at all. 

There is ſomething ſo noble and elevated in this 
laſt great ſtage of Appeal, that it may challenge any 
nation to come near it: a Court conſiſting of per- 
ſons who from their birth, their education, their 
eſtates, have the greateſt opportunity of being well 
informed, and the leaſt imaginable probability of 
being under an undue influence whatever ; who 
are aſſiſted by all the Judges, whoſe opinions upon 
any queſtion propoſed, they have a right to hear; 
and whoſe number, with all theſe advantages, 
exhibits the nobleſt Form of Judicature in the 
world. | | bg | EE 
Thus I have given you the beſt view I am able, 
in ſo ſhort a time, of this large plan of Juriſdiction ; 
the excellence of which, I muſt repeat to you, con- 
fiſts in the great accuracy, eaſe, and diſpatch, with 
which Juſtice is adminiſtered by theſe ſubdiviſions 
of Juriſdiction ; and at the ſame time in the ſecu- 
rity of it, in leaving none of theſe Juriſdictions ab- 
ſolute and uncontroulable : in giving not only 


ſome Appeal from every Court to another, but often 
20 
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in a beautiful gradation of Appeals before it reaches 
the la 888 . 
§. 63. There are likewiſe ſome other particu- 
lars in this general ſketch of the outlines of Juriſ- 
diction, that muſt not be overlooked; becauſe 
they ſeem to diſtinguiſh our Legal Conſtitution 
much to its advantage. By this I mean to remind 
you of the occaſional, as well as /anding diſtribution 
of Juſtice. The latter, I fear, I have been too full 
in explaining ; much leſs need be ſaid of the other, 
by which I mean principally the Inſtitution of Cir- 
cuits : and yet this, I think, is what diſtinguiſhes 
our Civil Adminiſtration from that of all other 
Countries. All States, antient and modern, ſeem 
to have regulated the diſtant parts of their Domi- 
nions, by certain reſiding Magiſtrates, whoſe Ju- 
riſdiction is fixed within particular. diſtricts: of 
Which kind are the Governors of Provinces, in 
antient times, and of Plantations in our own and 
other modern European States. Theſe, it is true, 
in all ages, have been under the controul of the 
| luperior Power of the State that appointed them: 
and yet, Hiſtory, as well as Experience, informs 
us, the Adminiſtration of Juſtice has not flowed ſo 
ſmooth and uninterrupted, from that very circum- 
ſtance of ſuch Magiſtrates being fixed without any 
kind of Rotation; and particularly from their 
being placed at a great diſtance from the Center. 
If thoſe who preſide, are liable to influence in ſuch 
circumſtances; the derivative powers under them, 
muſt be ſo, for the ſame and much ſtronger reaſons. 
It is hence, I conceive, the Romans, to meet with 
one inconvenience, and check one ſpecies of cor- 
ruption, prohibited a Judge to ſit in a Province 
where he was born. That Policy has, perhaps, not 
been ſo well copied in our own Syſtem, by a ſimi- 
har prohibition of a Judge upon the Circuit, from 
5 e ſitting 
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ſitting in a County where he was born or inhabits. 
If there were any grounds for the prohibition in 
our Syſtem, it ſhould have been extended. The 
mere accidence of birth, or the ſtronger bias ſup- 
poſed to ariſe from bare habitation, would apply 
with tenfold weight againſt an Owner of a large 
eſtate, whether he refided or not. That caſe is 
omitted by the proviſion ; and yet, if a man was 
likely to favour his neighbours, he would be much 
more likely to be partial to his Tenants. Nay, if 
in Civil cafes, where alone the incapacity ariſes, 
ſuch attachments were hkely to produce Corrup- 
tion; much more it may be thought, would it be 
in caſes of Blood. This exception was accordingly, 
from its own principle, originally extended as well 
as copied; but this large prohibition, aided with a 
penalty by the Statute of Rich. II. both on Juſtices 
of Gaol Delivery and of Aſſize, was, on account 
of its general inconvenience, directly repealed, as 


to the Judge of the Crown Side, by an Act of the 


late King; though in the Act of. Hen. VIII. con- 


firming the Stat. of Rich. II. as to the prohibition 


of the Nifi-prius Judge, and omitting it as to the 
Judge of the Crown Side, it might ſeem to have 
been virtually repealed before. But it muſt be 
owned, limited as the incapacity ſtill is, its inconve- 
nience is daily felt. Its Policy, in our Syſtem of 
Adminiſtration, independent of its inconvenience, 
may very reaſonably be queſtioned. For a Judge, 
in the Roman Law, (as in moit Countries now) 
decided both on Law and Fact: our own, on the 
contrary, have not only the fingle province of de- 
ciding the Law ; but their opinion, in point of 
Law, can never, (we have ſeen) be ſo final and 
concluſive as not to be liable to be reviewed in ſome 


courſe of Appeal. Their independency, in point 


of fixed falary, and their places now fixed for life, 
| are 
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are reaſons that give an additional ſecurity for 
freedom in their Judgments. Their Rotation too, 
in this occaſional adminiſtration of Juſtice, is ſome- 
thing which diſtinguiſhes our legal Conſtitution 
from that of all others; as much as the occaſional 
adminiſtration itſelf. The Common Law {whe- 
ther to ſecure the integrity of the Office to the 
Public, or to prevent the burthen of it to Indivi- 
duals) has always approved of an annual or tempo- 
rary, rather than a fixed delegation of Power. Of 
which kind are the Sheriffs, and all the ſubordinate 
Peace officers. Need I add, the Law had, formerly, 
as little idea of a Member of Parliament being 
fixed for more than a year, as it now has of a Pariſh 
Officer ? And though the judicial character (as it is 
proper it ſhould be)is fixed; yet, in this Form of 
juſtice, the Public have the benefit of Rotation, if 
there is any. But this is a trifling circumſtance, in 
compariſon of the great advantages that redound to 
the Public from the exerciſe of this courſe of 
Juſtice. JJ 
It may be difficult to ſay, how antient this Inſti- 
tution of Circuits is: and rather than go too far 
back into ſo obſcure a ſubject, 1 would enlarge a 
little upon its excellence. And its excellence prin- 
cipally conſiſts in that exact and nice diſtribution 
of Juſtice, that every body may be faid to have it 
at his own door. It may be compared to that an- 
tient method of cultivation, which conſiſts in wa- 
tering an extenſive range of meadows, by dividing 
a large ſtream into ſo many ſmall rills; each of 
which communicates a verdure and fertility to the 
eee which it runs, that could in vain 
ave been expected, had the whole flowed collec- 
tively in one channel. The Inſtitution, perhaps, 
will gather reputation, if we look back tor ſome - 
ages, between its ſirſt rife and the preſent. --Inſtead 
| 55 = of 
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of the Parties, with their Witneſſes, and the Ju- 


rors, being obliged to travel all over the Kingdom 
to the King's Courts, which at that time of day 


were moveable ; the King's Court, by the Inftity- 
tion of Circuits, is for a time (as it were) fixed in 
each County. And conſider only, when roads 
were almoſt impaſſable, and ſo little accommoda- 
tion for travelling, (as we may eafily judge, by 
looking only a century back) how hard it would 
have been for every Suitor, to the expence of liti. 
gation, to have added this of travelling? _ 
For a long time, however, only real actions 
were tried upon Circuits : the Statute of Weſtmin- 


ſter extended the Juriſdiction of Juſtices of Aſſize, 


to tranſitory actions, where neither in point of 
value, nor length of time, the Examination before 
them was thought too great. And now this ex- 
cellent provinon is, as it long has been, extended 


to every trial of fact that muſt be decided by a 
ury. l : | Cn En. | | 
But beſides the diſpatch of Juſtice, which Cir- 


cuits are principally calculated to promote, they 
are the means of diffuſing Property as well as decid- 


ing it. The ſurpriſing concourſe brought on this 


occaſion, from all parts of a County to the aflize 
town, which is generally choſen as near as can be 
to the centre, greatly contributes to the opulence 
of thoſe places, by promoting Inland Trade. 80 
that this kind of circulation, ſo quick for a time, 
may be ſaid to produce a kind of political health to 


the County for the whole year. Then conſider, in 


a nobler view, the luſtre theſe meetings acquire 
from the preſence of ſome of the principal perſons 
in the kingdom ; many of whom, after having 
ſerved their Country in the higheſt ſtations in the 
Metropolis, now come to do it ſervice at home. 
Add to all this, the gajety that commonly accom- 

1 panies 
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panies theſe ſolemnities. Let your recollection only 
rekindle your fancy; then you will picture to your- 


felf, in ſuch a concourſe, the lively images of 
Milton. _ Ds; ; 


————— The buſy hum of men; 
While throngs of Knights and Barons bold, 
In weeds of Peace high triumphs hold. 
With ſtore of Ladies, whoſe bright eyes 
Rain influence———— SER 


Jou will allow this is 2 pleaſing picture of theſe 


Aſſemblies; and not unlike the generality, though 
the colouring may be too high for ſome.  _ 
8. 64. From this view then, it appears, that the 
Public, almoſt in every ſhape, is the better for this 


excellent inſtitution. And, becauſeI am going to 


ſay a few words on the analogy many of the parts 


of our Adminiſtration bear to the whole; the ſub- 
Jet we are now upon, points out one remarkable 


ſimilarity between the Ecclgſiaſtical and Civil Polity 


of this Country. The Viſitations of the Clergy by 


the Biſhops in their reſpective Dioceſes, bearing no 


inconſiderable reſemblance to the Inſtitution of 


Circuits ; as their Convocation, compoſed of the 

King as their head, an upper houſe of Spiritual 
Lords, and a lower of the Commons, does to the 
Parliament. So true is it, as Sir H. Spelman has 


ſomewhere obſerved of our Government, “ that 


© each fide of the Arch deſcendeth alike.“ 
The analogy, however, that ſubſiſts between the 


parts of Civil Government, compared with the 
whole, is much more remarkable than that between 


the Eccleſiaſtical and Civil Powers. Not to be te- 

dious, I ſhall inſtance this only in two particulars ; 

our Civil Corporations, and our Colonies abroad. 
Corporations may be ſaid (like the Conſtitution 


of which they are a part, and the Government to 


e we 
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The origin of Government, however, in both 
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which they are ſubordinate) to contain a Monar- 
chical, Ariſtocratical, and Popular Power; the 


Mayor, Aldermen, and Commonalty, or whatever 
other terms diſtinguiſh the perſon preſiding, from 


thoſe over whom he preſides in a Corporation, with 


their gradations of Power, reſembling the King, 


Lords, and Commons in the Conſtitution. 


And in our Colonies in general, the Governor, 


his Council, and the Aﬀembly, have the ſame 
analogy and reſemblance. Both Corporations and 
Colonies conform likewiſe to their great archetype 
in this ; that they are both governed by ſome kind 
of Charters or written Laws, the conſtruction of 
which 1s derived from eſtabliſhed uſage or Common 


theſe, differs from that, though the Form, as to 
the delegation and diſtribution of Power, ſubſtan- 
tially agrees; the ſupreme Magiſtrate, as well as 
the other internal parts of the Community, being 


elective both in Corporations, and occaſionally ap- 
pointed in our Colonies ; though hereditary in the 
Conſtitution : the Conſtitution, I need not add, 


gains greatly indeed, by the compariſon. The 
reſemblance IJ have ventured to point out in both, 


muſt be underſtood to be, in general only, not ab- 


ſolute and univerſal. For on the one hand, in many 
Corporations, the diſtribution of power is anoma- 
lous; and, on the other hand, our Colonies, taken 
all together, may be ſaid, in their turn, to exhi- 


bit every form of Government. The diviſions of 
them into Regal, Proprietary, and Charter Go- 
vernments, correſponding, in effect, to thofe of a 


limited or abſolute Monarchy, and a Republic. 
But as what has been ſaid applies principally to the 
Regal Government, of which the greateſt number 


conſiſts, ſo far the conformity does obtain. And 
21 . e 


. 
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as far as it does, they : are beautiful inſtances of po- 


litical ſtructure ; ſimple, uniform and harmonious: 
like thoſe ſeveral Planets in our Syſtem, each per- 
forming motions 1n its own orbit, while, at the ſame 
time, in its revolution round the Sun, it is admi- 
rably ſubſervient to the intereſt of the whole. And 
our Colonies, one would hope, muſt be convinced 
(as experience 1n the end will certainly teach them) 
that they give up their happineſs whenever they 
quit their dependence; and like the Planets, muſt 


at once loſe their light, heat and activity, when 


their motions ceaſe to be at all regulated by the 
Center of their Syſtem. The word, mother country, 


is itſelf forcible enough to explain the relation, and 


the duty that mutually reſults from the relation. 


The firſt ſettlers, and conſequently their deſcen- 


dants, are derived from the ſame common anceſtors : 
the term therefore implies on the one hand, ſome 


analogy to the ſubordination and obedience of a 


child, and at the ſame time it as evidently implies. 
on the other the tenderneſs and affection due from 
a Parent. : | 

6. 65. Perhaps it would be an omiſſion in this 
Phe of Juriſdiction, if I did not mention the 
intercourſe between our own and other nations, for 
the mutual execution of Juſtice. As Commerce 
has ſo variouſly connected the intereſt of mankind 
with each other, however ſeparated by diſtance of 
place, or political diſtrict ; any Nation, our own 
in particular, conſidering the extent of its nego- 
tiations, would be much wanting in its admini- 


ſtration of Government, if it made no proviſion to 


protect the Rights, and redreſs the Injuries of 
Foreigners. 

Every Government, 1 take it, has a Right for 
its own Preſervation, to preſcribe, by ſettled Laws, 
how far it will admit the intermixture of For- 

| reigners ; 
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reigners; and what Civil Rights it will inveſt them 
with. On the contrary, every Government, for 
the ſame reaſon, has a right to preſcribe, How far 
it will permit the abſence of its own Members, in 
Foreign parts; under what Reſtrictions; and to 


puniſh thoſe Members who deſert its Service, at 
the time their own Country ſtands in need of it. 


As to the firſt, the Law of England is ſufficiently 
favourable to Aliens for the purpoſe of a mercan. 


tile reſidence. It endows them with the full right 


to perſonal Property ; and protects them in the 
enjoyment and diſpoſal of it, as much as it does 
its own Subjects. Protection and Allegiance, are 
in all caſes reciprocal; and therefore, thoſe who 


for certain purpoſes acquire a Protection for their 


2 and their effects, muſt, in certain reſpects, 
ave a local, limited, and partial allegiance to the 
State where they reſide: though their natural Al. 
legiance to their own Country remains for ever firm 
and indehble : natural Allegiance, and the Defence of 
our Country, being (the ſame as Tully has ſaid of 
Self-Defence) non ſcripia ſed nata Lex: quam non 
didicimus, accepimus, legimus ; verum ex Naturd ipſi 


 arripuimus, hauſimus, expreſſimus, As far then as the 


purpoſes of Reſidence require, Aliens are conſi- 
dered as ſubjects, and alike reſponſible for their 
conduct. They can not be conſidered as Subjects, 
to acquire or derive to others permanent real pro- 
perty, or to fill places of truſt : becauſe this re- 
quires a ſtricter Allegiance and cloſer ties to this 


Country, than they can obſerve, either for the pur- 


poſe of their Reſidence, or conſiſtent with their 


native Allegiance elſewhere. It is pleaſant to ob- 


ſerve, how the Law of England breathed this libe- 
ral ſpirit to Foreigners, even while Trade was little 
more than in its Infancy. There is no occaſion to 
cite a paſſage in Magna Charta, to which [ 3 
| . 5 66. It 
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of any Society, that it ſhould have a power to re- 


late the abſence of its own Members. Few in- 
13 indeed, occur, which make it neceſſary 
for this power to be put in execution; but it would 
be bad Politics, as well as bad Logic, to argue from 


the want of exerciſe, to the want of exiſtence of 
| ſuch a Power. 


Any perſon may, if he pleaſes, quit his native 


Country for ever: but then he mult give up his 


Rights, at the time he withdraws his Subjection. 
Becauſe, if the Society fhould have occafion for 
his ſervick, (of which the Society itfelf is the judge) 
it will not be at his option to chooſe whether he 


will aſſiſt it or not; to continue abroad, and at the 


fame time to expect, that thoſe at home ſhould ex- 
ert themſelves in preſervation of his Rights. 
If he, upon notice, refuſes his affiftance, the So- 
ciety may puniſh his diſobedience, by confiſcating 
his Property. And what the Society may do to en- 
force his attendance in neceffary cafes of Defence; 
it may do, on ſtronger reaſons, to enforce a mem- 
ber to appear who abſconds from Juſtice; or it 
may imply his guilt from his flight, and ſeize his 


effects to make reſtitution to the State for his cri- 
ie e oz 5 
This power over its own Members, I take to be 


* 


inherent in all Societies. The Law of England, 
we ſhall fee, applies this doctrine as to its own Sub- 
jects. It is on this ground that the Conſtitution 
enables the King to reſtrain his Subjects, in certain 
caſes, by Writ, from departing the Kingdom; to 
outlaw, or deprive of all Civil Rights, thoſe who 


fly from Juſtice; and to prohibit, under neceflary 
Reſtrictions and Penalties, thofe who, induced by 


imaginary proſpects of gain, can ſo far forget their 
own Country, as to enter into Foreign ſervice, and 
8 1 | | export, 
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export, as far as their abilities reach, the Arts and 
Manufactures of this Country to, rival nations. | 

Thus, Philander, though your Country did not 
ſtop you from your travels, you fee it might have 
done it, upon immediate occaſion of your ſervice : 
you, I am ſyre, will repay your Country for this 
Indulgence. by the greater ſervice your experience 
in Foreign parts, Joined to the knowledge you will 
acquire of affairs at Home, will enable you to per. 
form. 

§. 67. It yet remains behind to conſider, whe. 
ther the Laws as well as the Subjects of other 


| Countries, do at all fall under the conſideration of 


our Courts. | 
In many caſes, where queſtions ariſe between 
Foreigners and our own People, the Courts here 
will take cognizance of the Laws of other Coun- 
tries, properly atteſted. And I do not ſuppoſe, 
eſpecially where Foreign Laws were the grounds 
of the Contracts, that This was ever refuſed. But 
it well admits of a doubt, if Engliſh ſubjects, re- 


lie ding in Foreign countries, do make Contracts 


abroad, which bein contrary to the poſitive Law 
of this Realm, paves F be aided by no Court of Jul- 
tice, if made here, whether our Conrts will give 

them any ſanction, merely becauſe the contract 
was not contrary to the Law of that place abroad, 
where the Parties reſided at the time of making 
it. It was, indeed, made a queſtion, in a {till 
more unfavourable light, whether a contract made 
abroad, contrary, both to our own Law, and the 
Law of the Country where it was made, could be 
aided by our Courts of Juſtice ?. The caſe, in 
which this point aroſe, was determined upon far 
other grounds: the point itſelf, 1 believe, was ne- 


| ver determined. 


For 


DIAEOGUE IE 319 


For the ſame reaſon, founded on the noble ends 
of Juſtice, that our Courts will ſupport Foreign 
contracts, will they give credit to the Proceedings 
of Foreign Courts, properly atteſted, and having 
compleat Juriſdiction. | C 
Indeed, Juſtice could never be done in any one 
Country, unleſs there was that univerſal good cor- 
reſpondence of one Country with another, in 
ſupport of it. po e 
And the reaſons that may be urged for aiding 
juſtice in Civil caſes, hold inſinitely ſtronger when 
applied to Criminal. The intereſts of Society it- 
ſelf, in general, are ſo deeply involved in this re- 
ſpect, that it can never be the real intereſt of one 
Country to nouriſh an impious Criminal in its bo- 
ſom, who flies there for refuge agaiuſt the Juſtice 
of his own. And I ſcarce underſtand Lord Coke's 
doctrine on this point, —** That Foreign king- 
« doms, even in league with one another, are 
« Sanctuaries for any ſubjects flying from one ano- 
« ther.” How has he ſupported it? He ſays, 
it is holden, and fo it hath been reſolved ;*” but 
He neither tells us when, nor where it was reſolved. 
His examples from Hiſtory are far from proving 
the point. The firſt, from Q. Eliz. time, ſhews 
good political reaſons, why her demands were not 
_ complied with; becauſe ſhe had before done what 
ſhe complained of. That from Hen. VIII. does 
not ſeen to prove any thing: and that about Pool 
the Earl of Suffolk, being delivered by the Court 
of Spain, proves (if any thing) the point I am 


contending for, and conſequently is in the teeth of 


Lord Coke's own aflertion. _ 
Poſſibly there may be inſtances, from Hiſtory, 
in ſupport of his aſſertion, in later times, even 
when the Law of Nations and Government was 
detter underſtood, or more ſtrictly cauvaſſed. Bi- 
BE OH Os ſhop 
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_ ſhop Burnet, I remember, relates his own cafe, 


which is, in point of Fact, agreeable to Lord 
Coke's afſertion. 

But the affertion itſelf frogs directly againfi 
the Law of Nations; by which Societies are fo far 


from having a power of injuring each other, that 


they ought, as Individuals ought in a ftate of na- 
ture, to give all mutual aſſiſtance and protection, 
conſiſtent with their own preſervation. 

But Hiſtory, though it will not make the Law 
in this reſpect, is too apt to encourage the practice 
5 recording the Facts: and theſe imaginary inte- 

reits of nations, often ditguifed under the ſpecious 
name of Reaſons of State, are too apt to prevail 
againſt the real Intereſts, ever founded on ſolid 
Juſtice. 

Nor have the methods taken to guard againſt 
abuſes of this kind, always been more defenſible 
than the abuſe itſelf. One way has been to ſeize 
the party privately, and convey him to his own 
Country. Another, to prevent protections of Fo- 
reign States in amity, by expreſs clauſes in a Treaty. 
L {frall only obſerve, upon thefe two Methods, that 
the latter, though the only juſt one, is a-prudent 
rather than a neceſſary precaution : as fuch a clauſe 
ma treaty, only operates as à recognition, not 2 
creation of Right. For if, from the very nature 
of Society, Subjects are anſwerable to their own 
natioa for their criminal conduct: by the Law of 
nations, they may be juſtly demanded of Foreign 
States to whrch they fly: and the refuſal of dell. | 
veriag them up, is a.jutt cauſe of War. 

But on the other hand, if a Criminal flies Hin 


His own to another Stute, for refuge; his own ean 


not feize him there by violence. The cafe, in this 
reſpett, is much the fame as (though Rronger than) 
that of purſuing an enemy's ſhip under the protec- 

tion 
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tion of a neutral Port. In both caſes you are firſt 
to apply to the Juſtice of the Country ; if that is 
refuſed, you may reſort to war at your option. 

Thus it is that all nations are bound to aſſiſt each 
other in promoting the ends of Juſtice: they have 
their reward in doing ſo, by carrying on, at the 
ſame time, the end of their own preſervation. 
Our Conſtitution has made ſufficient proviſion for 
doing it; and can not be complained of on this 
account. 

F. 68. Thus have I run over all that occurs to 
me upon this ſubject of the Engliſh Conſtitution. I 
am thoroughly perſuaded of the imperfection of 
this ſketch, by way of doing Juſtice to the ſubject ; 

et, I am inclined to think, enough has been faid 
in the courſe of our converſation, to excuſe me 
from the imputation of any intemperance in ſuch 
frequent encomiums on its excellence. Though 
fired with ſuch a theme, had I fallen into excels, I 
would own it with pleaſure, as Tully did in ſpeak. 
ing of Plato, admiratione [ny commotus Jepius ar- 
taſſe laudo quam neceſſe oft, 

I hope it has all along been underſtood, (for I 
have taken it for granted) that the eſſential frame 
and ſtructure of the Conſtitution 1s a thing inde- 
pendent of the actual exerciſe of Government. As 


different as the execution of a Law from the Law _ 


itſelf; or the conduct of any particular men from 
the abſtract nature of Morality. Nobody would 
judge of the excellence of any rule, from the acci- 
dental obſervance or neglect of it. It is ſufficient 
that the Conſtitution, in its own nature, is beſt 
adapted to promote the happineſs of Society; that 
its freedom and reſtraints are ſo admirably poized, 


that as little as poſſible, of natural Liberty, is given 


up; at the ſame time that the good of Ace is, 
as much as poſſible, ſecured. 0 
But 


te b n 6 M 8. 


But though the actual exerciſe of Government 
is, at all times, quite another conſideration from 
that of the original frame of it; yet, the excel- 
lence of our own form of Government, is remark- 


able even here: that in caſes where the Adminiſtra. 


tion has actually overſtrained the Conſtitution, 
there is ſomething in the temper and ſpirit of the 
People fo admirably ſuited to the Conſtitution, 
that the remedies have commonly followed the 
diſtemper : and the Conſtitution, in the end, has 
been reſtored, though not in every caſe without 
violent convullions. But, however, a torrent has 


of a ſudden ſwelled the ſtream, and threatened to 


overflow the Country; it has, at length, ſunk 
within its proper channel, and run ſmoothly on in 

its courſe. | 
F. 69. I ſhall not ſcruple to add, that in this 
growth (as it were) of the Conſtitution to matu- 
rity, through ſo many ages, time has furniſhed it 
with many real and ſolid acquiſitions. This would 
te fully evident by conſidering the gradual im- 
provements in each ſucceſſive reign. A ſubject ſo 
«Opigus is entirely out of our preſent reach; it 
would behides require a maſterly hand to make it 
micreſting without being tedious. Lord Hale (as 
tar 45 his ſubject would permit him) has ſhewed 
the wav, in one particular track; and I do not de- 
ſpair of its being one day executed on a more ex- 
tended plan. | - . 
But, the moſt general recollection, without any 
regard to dates or preciſion, will ſerve to remind 
us of the comparatively greater happineſs we enjoy 
under this Conſtitution, than what our early An- 
ceſtors did. Freedom was always of its very eſ- 
fence; but its freedom has been improved. Nay, 
even many political ſtorms themſelves, beſides re- 
commending the ſucceeding calm, have been fol- 
| lowed 


— 
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lowed with a much greater ſerenity, than ever pre- 
ceded them. . 5 | | | 
Think ever ſo little of the miſeries former- 


ly occaſioned by the unſettled ſucceſſion of the 


Crown; the ſtruggles between the Crown, and 
the Church; the Pope ſiding with either, as 
either had power to diſpute or defend his uſur- 
pations. In the mean time, what was the poli- 
tical degradation of the Kingdom in thoſe days, 
when it was alternately ſubject to Diſpen/ations or 
Interdias from the See of Rome? Think how theſe 
conſtantly tended to ripen feeds of Rebellion, 
when aſſiſted by the exceſſive power of the Barons, 
and the frequent abſence of the King in Foreign 
dominions : at a time too, when every great Ba- 
ron had his Caſtle, which, according to his own 
caprice, he would convert into a Garriſon, either 
for or againſt the Crown? Think too of the pro- 
viſions made for the ſecurity of our property and 
perſons in Magna Charta, the Habeas Corpus Act, 
and the Bill of Rights ; of the abolition of the Fo- 
reſt Laws, and of the rigours of the Feudal Syl- 
tem. For though this Syſtem in its original was 
undoubtedly founded on the beſt principles of hu- 
man nature, thoſe of genero/ity and gratitude ; yet, 
purſued through all its conſequences, time has {ut- 
ficiently ſhewed us, that it by no means ſuited the 
genius of a free and commercial Country. == 
Think too, when with ſuch pains the purity of 
Religion was reſtored by the Reformation, of the 
care that has been ſince taken to preſerve the ſta- 
bility and freedom of it, by the 7% and Toleration 
Acts: that on the one hand, an Indulgence might 
be given to the ſcruples of men in points of wor- 
ſhip, that do not interfere with the ſubordination 
of Government: on the other, that as far as the 
_ exerciſe of Government is concerned, the profel- 
| . e lion 
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ſion of the eſtabliſhed Religion ſhould be the ne- 
ceſſary terms of an admiſſion to a ſhare of the Go- 


vernment. 


Think too, of the much greater impartiality in 
the manner of adminiſtering Juſtice at this time 
than formerly; and the additional advantage to 


the Public, from the ſeat on the Bench being fixed 
for life. Think of the pains that have been taken 
to preſerve a dilintereſted choice of Members of 
Parliament, and their free conduct in it. That 
theſe proviſions, in the firſt caſe, have at times 


been wanting in their effect, is to be attributed, 


perhaps, more to a relaxed execution of Laws, 
than a defect in the frame of them. That might 
be the caſe of any future proviſions of this kind. 
Think too of the free manner of paſſing Laws; the 
Crown and Parliament both open to Petition; the 


free courſe of Laws when paſſed ; no Non obftante's, 


or Diſpenſations; no Money levied on the Public 
but by Law; no exactions under the ſpecious ti- 
tles of Loans and Benevolences ; no Oppreſſion of 
the Subject by Purveyances, and other arbitrary 
pretenſions of Prerogative. 

I might add, the further ſecurity we have for 
the internal tranquyity of our Country, by all 
parts of the Iſland, and of the Dominions of the 
Crown, being brought under a more regular ſub- 
ordination, by the ſettlement of Ireland and Wales, 
and the Union with Scotland. Much might be 
ſaid too, on the great improvements in the face of 
this Country, by the eſtabliſhing of Poſts, and 
opening univerſal channels of communication, by 
the making of Roads and navigable Canals : and 
of the inlinite reſources Trade Ras acquired from 


the connection with the Colonics.—Bur theſe are 


endleſs topics; and had I not already given the 


fulleſt 
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tulle exerciſe of your patience, the time of day 
would releaſe us from ſuch a wide range of diſpu- 


tation. 


8. 70. I ſhall haſten, therefore, to a concluſion 7 


and after all we have ſaid, does it ſeem too much 


to aſſert, that, every thing fairly conſidered, the 
Engliſh Conſtitution may ſtand the moſt rigid teſts 


of Hiſtory and Experience, to have its excellence 


juſtly weighed ; and that it may be compared with 


thoſe of any Age or Country That it wants few 


of thoſe improvements, which the boaſted plans of 
perfect Commonwealths, thoſe idle dreams of mere 
ipeculative Politicians, have obtruded on the world; 
often without knowing the real nature and genius 
of their own ?—And that it is not affected (if the 
whole is taken together) by thoſe little ſtrokes of 
Satire in the celebrated draughts of fancy, in tlie 
Utopia, Atalantis, or Hounhym Land ? Egg) 
And as far as it is in the power of good Laws, in 
aid of the Conſtitution, to make good Subjects, we 
are happy above all others. And yet, when I ſay 
this, I do moſt heartily join in the wiſh, that our 
Body of Statute Laws were to be thoroughly and 
maturely reviewed. Their perpetual increaſe even 
ou the ſame ſubjects, is an additional argument, 
that Lord Bacon who recommended it even in his 
days comparatively wanted: and in time of pro- 
found Peace, it would perhaps be as great a Ser- 
vice, and public Bleſſing, as the Parliament could 
beſtow on the Nation! But as to the bulk of our 
Laws, conſidered merely in itſelf, I own, I do not 
ſee it in the light ſome affect to place it in. It has, 
indeed, been well obſerved by lacitus, corruptiſſima 
Reſpublica, plurime leges. But I would confider the 
multiplicity of our Laws in a more amiable light; 
not ſo much as the conſequence of Corruption, as 


ol a jealous regard to Liberty. Our Conltitution, 


by 
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by particularly deſining every thing by Law, leaves 
us free in every caſe where the Law does not 
oblige: and, therefore, the Law, to reach all caſes, 
and not be arbitrary by conſtrutction, muſt, in its 
nature, be voluminous. | 


But a number of Laws, if they are Evidence of 


Corruption, are made, at the ſame time, to check 
its progreſs, and to ſecure us from its effects. I 
know, in confirmation of Tacitus, it is a ſettled 
obſervation, (Ariſtotle made it of Greece, Salluſt 


afterwards did of Rome, and the Fact ſtill is ſo in 


America) that Infant States are governed by Man- 
ners Tather than Laws. Put this will ſcarce ever 


be the caſe of Societies in a more advanced age. 


The truth is, the very temptation to Crimes ſcarce 
exiſts in the infancy of Society. The weeds grow 
up with the fruit : the more modes of property in- 
creaſe, will likewiſe the modes of violating pro- 
perty gain ground. Not but that public Manners 


muſt always, in a great meaſure, correſpond with 


Laws ; or Vice will, with eaſe, be too ſtrong for 
their Chains. The very riches of a State do, in 


their own conſequence, introduce Vice; which is 


one reaſon, we are told, why many antient States 


were averſe to Commerce : becauſe Commerce, by 


importing Foreign luxuries, tends to ſet the Man- 


ners of the People in Oppoſition to the Laws, and 
by degrees produces a ſpirit of Licentiouſneſs that 


18 0 them. 


But the inference againſt the riches of a King- 


dom, or the toleration of Commerce, becauſe it 
may multiply Vice, is as idle, as contending that 


Vice itſelf ſhould be tolerated in Society, becauſe 


private Vices are, in many ſhapes, productive of 


ublic Riches: which is a maxim fo deſtitute of 
ſolid reflection, that it has not probability enough 
for a Table. In both caſes, the remedy is appa- 


rently 
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rently to be had from other quarters. Public riches 
may be promoted without the afliſtance of Vice; 
and Vice, though it may be introduced by Com- 
merce, may be reſtrained by other means = the 
reſtraint of Commerce itſelf. | 

5. 71. I know of no way more effectual to re- 
ſtrain it, than by * education of Children, and 
good examples of Parents. Without the latter, 
the beſt impreſſions acquired from the former may 
be ſoon effaced: where it prevails, its influence 
will extend to the utmoſt verge of domeſtic au- 
thority. And can it be doubted, whether that 
ſubordination and regularity that grace a Family 
are molt likely to be ſerviceable to a State? Let 
every one, therefore, in his own houſe, have a 
kind of 45 ian School of Juſtice- Let the founda- 
tions be laid early for making a good Man, and a 
good Chriſtian ; which will, in due time, form the 
moſt perfect character in this world, (as compre- 
hending thoſe two, or rather giving full ſcope to 
the latter, by enlarging the ſphere of Virtue to its 
utmoſt) in compleating that of a good Citizen. Then 
the Laws will have the beſt eflect, that can even be 
wiſhed for in theory, that of being a Rule in all 
caſes, rather than a Reftraint in a fexc. 

9. 72. Nothing more paſſed, material on this 
ſubject; and with it the converſation cloſed : for 
25 the ſhowers, which are uſual at this time of the 
year, had ſerved to lengthen the converſation this 
morning, by Keeping the company within doors ; 
and the ſky began to clear, Eumomu; propoſed à 
walk before dinner. which was readily agreed 6 
5 Policrites and Philander. 
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Count the proofs I have collected, 
Jo have my writings well protected; 

Theſe I lay by for time of need, 

And thou may'ſt at thy leiſure read. 


N PrioR's Alma, Cant. II. 
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THI 8 part of the mark ES been put together 
ame time after the date of the reſt, and yet be- 
ing, in a manner, the ſupport of the whole fabric; 
it is neceſſary to ſay one word, as to what ariſes from 
fo conſiderable. a variation in point of time, before I 
enter on the immediate ſubject of * preſent 8 
hunt, the Notes — 


I only defire, in order to leſſen ſome imperfections 
that ariſe from this very ſource, to eſtabliſh the au. 
thenticity of the dates themſelves, and truſt the Ren- 
der will give me credit for the aſſertion when I aſ- 
ſure him, that the Dialogues and Notes were actually 
writted and printed at the reſpective times they bear 
date: and that the Notes, though originally conceived. 

5 as 
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as 4 neceſſary accompanyment in | ſome ſhape or other, 
were not till very wy brought into eee preſent 


ſhape. 
This obſervation will entitle me to ſome indulgence, 
in palſing ter ſame little improprieties in the Dia- 


FX Ei Lust, which arr fo be lata to the account of time 
eh. 

4 N 

$5.02 


18 IP In one place, for 3 has is an alluſion to a 
BY = fet of characters that at the time all united in diſ- 
4 playing thoir excellence in the ſame ſcene of action, 
| but are now diſperſed in various departments; 7 
in the moſt elevated rank in the State, as well as in 
' the Profeſſran.” "Had I not in that part of the Dia- 

togue reſted content with a. faint alluſion to a few 
private characters, the text would have flill wanted 

a greater comment: the elevation of ſome from the bar 

to the bench, the quick tramſitions from one. bench to 

another; and the various ſucceſſions on the ſame bench, 
would all have contributed 48 depreciate the deſign of 
drawing a portrait, that was to be known only from 
the robes given it by the painter ; . eſpecially oben, 
after all, thoſe great modlels will be much better cha- 
racteriſed by their own eloquence and abilities, in co- 
tours that will ſcarce fade, till time itſelf deer. Had 

I indeed attempted, for in/tance, to deſcribe thoſe three 

very eminent perſons, now living, «who have been 1a/! 
ſucceſſively appointed to preſide in one fingle Court of 


* 
. 
2 
9 * 
1 XI 
* 
* 


8 


* About the year 1767, | 
Law, 
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Law, 1 ſpould bave ſhrunk under the weight of ny 


 ſubje. How again could one feeble woice echo thoſe 


notes, which the Muſe itſelf had founded fo long ago, 
whey it PRO * the Fame of him 


Whom nature, learning, birth rand 'd 
70 form not to admire but be admir” d. 


Wh, beſt des himſel , can do juftice to a reputation 
that, like a river, is perpetually ſpreading in its courſe, 
till it is Ioft in the great ocean of Eternity? For- 


tunately therefore for me, the canvaſs was left a blank, 
not only from the difficulty of the undertaking, but as, 
in many inſtances, time ſo ſoon varies the portrait. 


Things are, in their nature, more fixed and inva- 
riable than perſons : and if the great outlines of the 


Conſtitution are deduced from principles ( as it is hoped 
they are) there will be leſs reaſon to apprehend the 


work 'will ſuffer in its material parts, by the acci- 


dental fluctuation of this or that prevailing party or 
opinion. Many points in the principal Dialogue have 


been the ſubject of public debate, as well as private | 
diſcourſe, ſince the writing it: I can only ſay, Hoco. 
ver my ſentiments happen to coincide or diſagree with 


thoſe of the world, truth alone wwas my object at the 
time,; and however a juvenile fancy may have unawares 


dreſſed up error in its form, I may ſincerely aſſert 
that I have in no one inſtance endeavoured to miſlead or 


Pope” 8 Imaitat of ene ep. G. v. * 
5 Ol 20 nige 
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miſrepreſent. This will entitle me to candour from 
all who profeſs to differ from me; though I ſhall 
add, I am uot conſcious that I have advanced any 
thing material upon the ſubject that ought to be re. 
tracled. If I have done this in one or two minute 
trivial citations, it would very ill become me to de. 
fend an opinion in points of importance againſt con- 
VICHGN, : | 


Indeed I was fo litile ſatisfied with leaving a dif. 
euffion of ſo great a ſubjet as that of the Engliſh 
Law and Conſtitution, on the mere reaſoning of the 
perſons in an imaginary drama, that I all along con. 
ceived a deſign of communicating to the reader, ſome 
of thoſe authoritics which, from general reading, had 
led me into ſuch a train of thinking. As I was am- 
bitious of having what was advanced, have more 
weight than what the air of converſation alone will 
allow it, (notwithſtanding all the advantages propoſed 
10 myſelf from the form of diſcourſe) I could not leave 
it to be ſupported merely by the declaration of the 
ſpeakers : and therefore as © theſe our actors (like 
thoſe of Proſpero in the Tempe) are now melted 
into air;“ it was incumbent on me at the end of 
the play, to difſolve the cnchantment, and Jhew things 
fairly to the reader as they are. And it will be, no 
doubt, a ſatisfaftion to find the notes prevent giving 
unlimited credit to the text : that it is Lord Coke, 
for inſtance, that often ſpeaks by Eunomus, without 
the formality of being mentioned; and that, by a Rind 

; of 
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of Pythagorean tranſmigration, ſeveral great ſages, 
both of antient and modern times, are in a manner 
made to animate the "Js 7 of * Dia- 


ue. 


Reaſon and example bath induce me to ſeparate the 
notes entirely from the text. Great authorities may be 
urged for it, both in Hiſtory and in Dialogue, The 

laws of converſation in particular, would diſdain the 
affeation of citing page and verſe : and the notes thus 
| fet apart, may fupport, without embaraſſing wy compy- 


— fition, 


This place too, if any, will juſtify ſome conſiderable 
extracts made from books in different languages, from a 
dehre to do juſtice to the authors ſentiments by giving 
them in their own original expreſſion. In this reſpect 
what would be unpardonable in the Dialogue, it is hoped, 

does not want excuſe in the notes. Many an Engliſh gen- 
tleman would with reaſon be diſpleaſed at being made 
party by ſurpriſe to a converſation made up of as many 
_ different languages as the perſons who compoſed the com- 
pany : But nobody <vho was carried to the Royal-Ex- 
change, which he «vas told beforehand was the reſort of 
merchants of different nations, would be out of humour at 
hearing a Greek, an Italian, or a Frenchman, ſpeak in 
his own language. Every body in this caſe has his own 
remedy, either nat to go among them; or not Io liſten to 
them at all, if they are unintelligihle. If, <vhen it was 
meant to make ſome of them more generally communicative, 
| I o 


viii PaETACE To THE NoTEs. 

our friends of antient Greece have had the misfortune to 
have but a lame interpreter, the learned with their 
uſual candour will overlook it. 


The notes themſelves have, unawares, grown in their 
progreſs ; their plan having been extended in the execu- 
tion much beyond the original deſign : as they now com- 
prebend ſeveral occafunal remarks, as well as the au. 
 thorities abovementianed. Some few other particulars 
muſt juſt be mentioned. To keep them within a tolerable 
compaſs, it was thought much more adviſeable in general 
to refer to the books, rather than to cite the paſſages in 
them alluded to in the Dialogue. Wherever various edi- 
tions are cited, they are pointed out, 


As to the reaſonableneſs of the preſent bulk of the Netes, 
I am the laſt judge in the world in my own cauſe ; but 
though it is more probable I am guilty in the exceſs than 
in the defect, yet it may be thought I have been too ſpar- 
ing in ſome places, however over-copious in general; 
many entire pages, in ſucceſſion, being totally unnoticed 
in this review, and the argument left to /tand or fall by 
its own weight*. To this I can only ſay, that in theſe 
places no particular authority could be cited, berauſe none, 
in reality, was particularly in view. The paſſages in 
thoſe in/tances being concluſions formed in the mind in a 


* As for inſtance, in Dial. II. in the general analyſis of Prac- 
tice, and Dial. III. in the ſketch of Juriſdiction ; the reaſoning 
from the law of nature in the latter end; and the hiſtorical reca- 
pitulation, &c. &c. 1 | 


train 
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train of thinking, acquired from a courſe of raving; * 


and the particulars that gave the firſt riſe to them, had 


long vaniſhed, and were no more to be recalled in the 
memory, than a pi Jure in the mirroir when the 22 
has diſappeared. 


7 enter myſelf, the great variety of authors that 
have been referred to, by way of authority or i. Higgra- 
tion, in the courſe of thgſe notes, will rather prove an 
apology for the whole pe? formance, than ſtand in need 
of one. Alt leaſt, if the reader has the ſame pleaſure 
in going back to ihe fountain 'head, that I found in 
drawing from thence, wwe ſhall neither of us repent of 
our pains, and wh y. ſhould we nat part good friends with 


tach other? In thoſe hopes, at the concluſton of the 
work, Twill finally addreſs my Readers in an humble 


application of the <vords of the celebrated Projident de 


Thou, in his letter to Henry the Fourth of Frances 


prefixed io his Hiſtory —* A noſtris aliiſque, qui 
« hæc legent, peto, ne quid præjudicati fecnia 
% domo adferant ; ncque de hoc opere priuſquam 


* eo perlecto pronuntient. Inceptum viribus 
» noſtris majus elle, et ad illud multa, que in me 
< non ſint, deliderari, inficias non ierim: ſed 


* vicit utilitas publica, et ardens de mea, poſtera- 
“% que ætate, promcrendi ſtudium, cui dum con- 
% ſulerem, temcrarius quam ingratus haber, 
$ malim.“ | 


t 
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P AGE Xii. I. 19. Choice of Hercules.] This beau- 
tiful allegory has been imitated by ſome maſterly 
hands; in our own language, it has been the ſub- 
jet of the excellent poem 1nſerted in Spence's Po- 
3 and Dodſley's Collection, vol. iii. and in 
Italian by Metaſtaſio in his Alcide al Bivio. vol. x. 
Page xiii. 1. 9. Invention and fancy are of the ef- 
ſence of Pay. A ſimilar idea in Mr. Gray's ad- 
mirable ode, where the Poet's eye is repreſented as 
diſcovering a e 


Such forms, as glitter in the Muſe's ray 
With orient hues, unborrow'd of the Sun. 


Page 


< mother.” 
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Page xiil. I. 13. Any compofition, i coloured over 
by fiftion, approaches more or leſs io the nature of poe- 
try.] © Il eft de beaux poemes ſans vers comme il 
elt de beaux vers ſans poëſie, et de beaux tableaux 
ſans une riche coloris,“ ſays the Abbe du Bos, Re. 
flex. Critiq. vol. i. c. 48. And to the ſame pur. 
poſe Boileau adds, — Ces poemes en proſe que nous 
« appellons Romans, &c.“ Lett. 4th to Mon, 
Perrault. And one, whoſe example in writing the 
ſerious and comic, has not a little fortified his opi- 


nion, tells us que la Epica tambien puede eſcri. 


« virſe en Proſa como en verſo.” “ 

Page xiv. I. 19. A Poet will ſometimes throw events 
into Allegory, &c.] It ſeemed not amiſs, to add an 
inſtance of each of theſe methods, which, though 
not all taken from profeſſed didactic poems, will 


ſufficiently explain what ismeantinthe Eſſay 1. Will 
throw events and ordinary vecurrences imo Attegory—as 


in deſcribing the mixture of happineſs or unhap- 


pineſs in human liſe, in the proverbial ſtyle, - by 


that of cloud and ſunſhine,” or ſaying “ the 
« day is ſometimes a mother, ſometimes a ſtep- 


Aer 0 ev evg ere r eibprocy aANOTE Sous: Theoctit. 


ARNAnπ MiTpuim Wet Heeepe, EAN Mrup 


Heſiod. Oper. et Dies. v. 8 25 


2. Will mark chat he deſcribes by probable confe- 
guences—48 in the firſt Georgick. © 


Sin maculæ incipient rutilo immiſcerier igni, 
Onmia ſunc pariter vento nimbiſque videbis 
Feroerc. Non itld quiſquam me nocte per altum 
Ire, neque a terri moneat convelkre funem. 

Ver. 454. 


3. Inſtead 


„OSN 
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3. Inftead of formal compari ns will rather hint the 
"ſemblance in the application—as in that pretty frag- 


| ment of Moſchus on the death of Ben. 


Al At ves e cer £7ay XaTz Swans — | 

Kai rr LAwpt TiAwa, To Tivbanis #ov wvnÞey, 

Ygspoy &v CoorTs, x $65 EN %AAs. ns... | 

Apwut; D or perryahes, RN KapTipor, 1 } oor rdpeg 

OT Tor: TpPwTe Favwptss, E E Y H, | 

Eo deres e wa pecexpoy Er5ppeore 87 UTFVOY. Ver. roc. 


The Field, or Garden, many a plant ſupplies 
That after blooming at its ſeaſon dies ; 


Tet only dies more blooming to appear, 


The pride and glory of another year : 


But we, Le great, or brave, or wiſe, | 
IVhen in © that Sleep of Death“ we cloſe our eyes, 


Still, after ages in the ſilent tomb, 


Have the fame long unbroken rc/# to come ! 


The fame kind of thought (not uncommon 
among the antient Poets) has been ſweetly expreſſ- | 
ed by Taſſo. 


Deb mira { egli cant) ſpuntar la roſe 

Dal verde fus modeſta, e werginella, 
Che mezza nperta ancora, e mezzo aſcoſa 
Suanto fe moſtra men, tanto è piu bella. 
Pecs poi nudo il Sen gia baldanzo/a 
Diſpiega ; ecco poi langue, e non par quella, 
ella non par, che defrata avanti 

Fe da mille donzelle, e mille amanti. 


Cad tropaſſe al peer Kun . Zh 


Della vita mortale il fiore, e 4 verde: 5 


5 Hamlet, Ad 3. Sc. 2. 
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Ne perche faccia indietro April ritorno, 
Si rinfiora ella mai, ne fi rinverde. 


Canto. 16. ſtanz. 14. 


Page xxiv. I. 27. Conſiderable names among our 
ron writers. ] To thoſe mentioned may be added 
Lord Bacon's and the Duke of Buckingham's. Sir 
Thomas More is ſaid to Have written ſeveral dia- 
logues. Wood's Life by Hearne, 23 but I do 
not find that they were ever publiſhed. = 

Page xxviii. I. 15. The law is a polemical art. 

Lord Coke approves much of the ſaying of Sir 
Richard Hankford, a Judge in Henry the Fourth's 
time. Home ne ſcavera de quel metal un cam- 

pane eſt, ſi ne ſoit bien bate, ne le ley bien conus 

ſans diſputation.” 1 Inſt. 395. | 5 

Page xxx. I. 9. Axiom.] Lord Bacon, in his Ad- 
vancement of Learning, has conſidered the reſpec- 
tive merit of * axioms” and queries“ as applied 
py to the tradition of knowledge in general. Vol. I. 
; fol. edit. p. 71. and ſee Dr. Beattie on Truth, p. 
=_ 31. and p. 28. „„ INE, 
| Page xxxi. I. 16. Famous laty caſe. } Buſhell's 
| caſe in Vaughan's Report. 

Page xxxii. l. 35. Has not left the reader in doubt 

of the true opinion for which ſome of the Antients have 
been cenſured. | This conduct in ſome refulted 
chiefly from the principles of the academic SeQ. 
Dr. Beattie has anſwered this imputation on So- 
crates, in his admirable Eſſay on Truth, p. 249. 
&c. 2d. Edit. Many paſſages might be cited, from 
the Memorabilia of Xenophon, which are an un- 
deniable vindication againſt this charge. See par- 
ticularly, lib. 1. c. 1. $ 19. ibid. c. 4. § 18. lib. 2. 
c. 6. § F. ibid. c. 7. S 9. and Socrates himſelf has 
abundantly anſwered this inſinuation, lib. 4. c. 4. 
& and c. 6. | | | 2. 
of Page 
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Page 3 xXXiii. J. 7. Antempt of the reigning ſauou- 
rite to bring in the Civil Law.] William de la 


Pole, LE of Suffolk, and others mentioned, 


3. Inſt. 35. 
Page xl. E 8. Dr. Middleton Was old.] See Dr. 
Rutherforth's defence of * Sherlock on Pro- 
phecy, p. 3. 

Page xl. I. 33. Grecian arti 72 expreſſed them 1/elves 
in a mode of language implying imperfection. | See 
Plinii Nat. Hiſt, Exord. § 10. or Mr. Harris's 


Hermes, p. 137 


ee NOTES 


ON „„ 
DIALOGUE I. 


P AGE F. I. 15. And certainly the imitative arts 
muſt neceſſarily be capable of aſſiſting each other.] The 
aſſiſtance poetry has afforded to the other imitative 
arts may be evident from the very early and well. 
known inſtance of Phidias's Jupiter, copied from 
the firſt Thad. And it is ſomewhere imagined, with 
great probability, that in the famous picture of the 
facrifice of Tphigenia by Timanthes, the admirable 
thought of expreſſing the higheſt degree of grief 
by the veil,” was borrowed from Sophocles. 


-s Foudy Avyapeeuvuy Ar 

Ex. oFPoryas cUXBTHRY fig πννοοον xo 
Avicevats cb r N operas X&pe 

Acæx pc pon, © Oud|wy TiTrAoy Tpobug.” 


When the great prince his lovely damſel ſaw 

Proceed a victim to the ſacred grove, | 
He groan' d,; and rais'd his manile to his face, 

To vent the torrent of his grief.— _ 


The hiſtory of that famous painting of Timan- 
thes is deſcribed by Pliny, Nat. Hiſt. lib. 35. c. 
10, where other inſtances of imitation from poets 
may be met with. On the other hand the poets 
(if they have not borrowed ideas from * 

| | | 5 avec 


have commended and deſcribed with rapture ſeve- 
ral pieces of ſculpture and painting. The W ed | 
tion in 1 lib. 8. v. 631. * 


| eminos huic * circum 
Ludere pendentes . 


it is ſuppoſed was borrowed from tbe famous ſtatue 
in the capitol, mentioned by Fully in one of his 
orations againſt Catiline. Dr. Middleton 8 Letter 
from Rome, 35. 

And it is not improbable that the pictures at Car- 
thage, deſcribed in the firſt Eneid, were remem- 
brances of ſome pictures well known in Virgil's 
time. In the Anthologia Græc. lib. 4. the Fbiloc- 
tetes of Parrhaſius is finely deſcribed; and in the 
fame collection, the.cow f Myron, and the grapes of 
Zeuxis. In Theocritus, firſt Idyll, there is an al- 
moſt graphical deſcription of a piece of ſculpture 
that was moſt likely then exiſting as the poet's mo- 
del. Every body knows the fine compliment paid 
to the Venus of Apelles by: Ovid. 


87 Venerem Cos nunquam pinxiſſe Apelles, 
5 N erſa ſub NE ac, er lateret mis. ng 


And without being tedious: in the mention of parti- 
culars, a catalogue of antient pictures and ſculp- 
tures” might almoſt be formed even from the Greek 
epigrams that remain. 

The thought of Timanthes and Sophocles above 
mentioned, as to the manner of expreſſing grief, 
remind me of a very tine paſſage in Euripides, Iphi- 
genia, Aul. v. 465. where the poet is equally ſuc- 

ceſsful in the artiſice he uſes to heighten his ſub- 
: ject: a very young infant 1 1s TEIN as burſting 
| .C 2. | into 
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into tears on the diſtreſs of the family ; ; but it is the 


poet's obſervation that gives thofe tears their true 


force and energy. 


ago 7 Options 1 ev Dοννο 
Oy cori la cuyilos J. Yep 554 _ 


Ortes too with tears 2 fuel our . 
Unknowing why he e as yet a child. 


Shakeſpear, in do hing only nature, has hit upon 
two or three ſimilar inſtances, that I cannot reſiſt 
citing upon this occaſion, as happy comments on 


mos; 2aane In his Coriolanus, 


« This boy, that cannot tell” what he would ave; 

But kneels and holds up hands for fellowſhip, 

Does reaſon his petition with more ſtrength 8 | 
Than thou haſt to deny 1 it. A. be. 3. 


In his comedy of Errors, 


« Piteous plainings of the pretty babes, 
That mourn'd for faſhion”, ignorant what to fear, 
Forc'd em to ſeek delays for them and me. Act 1. ſc. f. 


As after ſome oration, fairly ſpoke 

By a beloved prince, there doth appear 

Among the buzzing, pleaſed multitude, 
Where every ſomething, being blent together, 

Turns to a wild of nothing ſave of joy, 


« Expreſt and not — * 
Merch. of Ven. act 3: ſc. 2. 


| Un this latter paſſage, though the incident is to- 
tally different, yet the idea and expreſſion is almoſt 
the ſame as that of Euripides. 
But to conclude this ſubject: the reſemblance, 
peculiarities, and mutual aſſiſtance of the arts of 


poctry and ing, un been e well de- 
ſcribed 


er ö 


copied with leſs excuſe by other writers. 


op bo TiT& Sf 5 2. 
metry and aſtronomy, (F 3. &c.) he comes to arith- 
metic, and ſubjoins the limitation to the ſtudy of 


| bigne, and Letters on the Improvement of the Mind. 
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ſcribed in Mr. Harris's three Dialogues on Art, c. 
and by the Abbe du Bos in his Reflections Critiques. 


Page 6.1. 24. Merchants, upon more than one oc- 


caſion, have told us, &c.] See to this purpoſe the 
Cauſes of the Decline of foreign Trade, and Cary's E/- 


| ſoy on Trade, and more modern works. 


| Ibid. I. 26. The /ame incompetence has been inſiſted 
on in favour of ecclęſiaſtical, juriſdiction, in excluſion of 


the common Law.] This is one of thoſe ſmall blots 
in the Codex Juris Eccleſiaſtici, which, with other 


errors of that learned and uſeful work, has been 
Page 7. I. 9. A paſſage in Xenophon, where So- 
crates recommends geometry and arithmetic as a general 
part of Education.] The paſſage is this: Eàdae 3; 
(Socrates Sc.) Av ds For yerupoy k ware ir fei Toy 
Then, after conſidering geo- 


each, alluded to in the text—i:avss & 6 noyiores pear | 


v 2 TwTay d- ote os vg WA N05. EAEUTE Ovarcrreobai Ty 44] av * 


p Nö de Ts e'; r Xa 110; e ο 2 rurdisgnt. 


a Tos DUVET. Mem. lib. 4. C. 7. J 8. 


Among many other * learned and ingenious pub- 
lications, with which the Ladies of this age and 
country have obliged the world, this excellent 


work of Xenophon's has owed its naturalization 
in England to a female Philaſapher, whoſe words 


I have here tranſcribed, as interpreters of her au- 

thor's ſentiments. _ ; DE 
He woas very careful to fix the bounds in every ſci- 

ence, beyond which, he would ſay, no perſon properly in- 


Atructed ought to paſs- 


| *® See for inſtance, the tranſlation of Epictetus, the Eſſay oa. 
the Writings and Genius of Shakeſpear, Life of Monſ. D' Au- 


Socrates 
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Socrates a 15 recommended the aud) of arithmetic to his 
friends, and afffted them, as was: his cuſtom, in tracin 
out the ſeveral parts of it, as far as might be uſeful ; but 
here, as elſewhere, fixed bounds to their enquiries, never. 
Suffering then to run out into vain and'trifling diſquiſi- 
tions, which could be of no advantage either io them. 
felves or hers. Mrs. Fielding's Efanilationy P-. 350 
7 

T 0 admirers of Xenophon's account of Socrates 
that have not yet met with a ſmall tract lately pub- 
liſhed *, will have great pleaſure in ſeeing) one of 
the moſt beautiful remains of antiquity ſet in a 
light, which had hitherto eſcaped every one who 
had publiſhed his ſentiments on that excellent 

work: as thie learned author of the ſmall pamphlet, 
called the Socratic Syſtem of Morals, as deli- 
« vered in Xenophon's Memorabilia,” in endea- 
vouring to ſhew not. only that there is a connec- 
tion throughout the Memorabilia, but even that 
the parts ariſe out of each other, and have that 
regular dependence on each other that forms a ſyſ. 
tem, has given the learned world an idea quite 
new and very. plauſible at leaſt, if any one Acud 
think it not abfolutely ſatisfactory. | 

Page 7.1. 25. Geometry of general utility, Kc. 
Two things deſerve to be lightly touched on in 

this place. 1- The application of mathematics to 
the art of reaſoning, in which view alone it can 
be of general uſe. 2. The falſe taſte which ſome 
writers have fallen into, by a miſapplication of 
this kind of learning to other ſubjects. 

1. As to the application of geometry and al . 
bra to the art of reaſoning, Mr. Locke, in t 
paſſages alluded to, and throughout his kay, is is 


* Pripted for Rivington, the beginning of this year. 
| . full 
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Full n in general; - and a late treatiſe “ of 
logic, that copies Mr. Locke's notions, and is the 
mo{ liberal on that ſubject, has been rather more 
explicit in this particular. 

The method of reaſoning has. been divided by 
logicians into the analytic and the ſynthetic. And 
as to the bare form of reaſoning, algebra furniſhes 
the moſt perfect model of the analytic, as geome- 
try does of the ſynthetic; as is well known to every 
body converſant ia treatiſes of that kind. - 

I will only add, that with a view to algebra as 
an art of reaſoning, Profeſſor Saunderſon has, 
with uncommon perſpicuity, done great juſtice to 
the ſubject; and has often given excellent ſpeci- 
mens both of the analytic and ſynthetic methods 
tozether, See vol. I. p. 173. and 213. &. And 
if we would look abroad for the application of 
theſe methods to other ſubjects than that of ab- 
ſtrat quantity, Ariftotle cron on the moſt liberal 
ſubjects, as poetry and rhetoric) may be recom- 
mended as a pure model of the ſynthetic or de- 
monſtrative method, as Xenophon and Plato, in 
their Socratic Dialogues, are of the method of in- 
veſtigation. 

The reaſon why algebra deſerves to be ſo much 
commended as the great art of extending our en- 
quiries, (as geometry is of communicating them) 
ſeems to be from the variety and ſubtlety of its 


operations; the moſt conſiderable of which it may 


not be amiſs to give a ſummary view of in this 
place. And ſuch are, 1. Its tranſpoſitions. 2. In- 
genious ſubſtitutions of known for unknown quan- 
tities. 3. Aſſumed equality of lines and ſymboli- 
cal quantities, whereby in the deeper operations 
an clegant ſimplicity and een of expreſſion 


* By Mr. Duncan. 2 


18 
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is obtained. 4. By adding or ſubſtracting equati. 


ons or ratios. 5. By the admirable facility its 
rules offer for comparing things together. 6. The 
independency of algebraical operations; whereas 
the propoſitions of Euclid (and all geometrical 
truths depending on them) are in a manner all 
chained together. The poet was happy in his idea 
when he ſaid, | l 


Full in the midſt of Euclid dip at once, 
And petrify a genius to a dunce. | 


Euclid is certainly one of thoſe authors (in Sene- 


ca's phraſe) in limine ſalutandus. 5th, and the 
laſt to be mentioned here, as a great ſpur to in- 
vention, and which are capable of being trans- 


ferred to other enquiries, are the various means 


Algebra affords at coming at the ſame concluſions, 
by the union of its operations with thoſe of Geo- 
metry. Of this Sir Iſaac Newton, in his Univer- 
fal Arithmetic, has given a beautiful inſtance, by 


deducing the ſame equation ſeven different ways. 


See the Latin edition, 8vo. p. 109—114. 

So much for the real uſe of mathematical learn- 
ing in cultivating, without cramping, the powers 
of the mind: but if inſtead of transfer the 
manner and perſpicuity of geometrical reaſoning 
to other ſubjects, other ſubjects are made to con- 
form to this, the effect is inverted, and the facul- 
ties are conſined inſtead of being enlarged. And 


therefore a few words muſt be added on the mil. 


application of this excellent ſcience. 2. And ex- 
cCellent as it is, one is ſorry to ſee the pedantic miſ- 
application of the peculiar characters of Geometry 
and Algebra, that has prevailed with many writers 
on ſubjects totally different; whereby morality it- 


ſelf has been, in a manner put into maſquerade : 
| 36 | and 
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and ſome of the firſt and cleareſt ideas in the mind 
of man have been involved in obſcurity. This cen- 
ſure is the more neceſſary, becauſe the very errors 
of ſome writers acquire a credit from their exam- 
ple; which it is much eaſier for the generality to 

copy than to- diſtinguiſh where it ought or ought 


not to be copied. The dry forms of Propoſitions, _ 


Lemma's, Poſtulata, and the like, (which have 
been uſed in ſeveral inſtances) are of themſelves 
diſguſting in treatiſes of morality, even to the few 
who underſtand them in their proper places; but 
arguing from ſymbolical characters is ſurely much 
more f. J eg 
Page 7. 1. 33.] The paſſage alluded to is in the 
conduct of the underſtanding 5 6. „ 
Page 8. I. 21.] Mr. Locke recommends the 
ſtudy of the firſt fix books of Euclid. On Educat. 
§ 171. Author of Analyſt, viz. Bp. Berkeley. 
Page 9. I. 11.] See Tully de Oratorg,- 
Page 11.1. 19. Finch has ſaid.] See Finch's 
Law, .b „ 8 . : 
Page 11.1. 31. The ſage Littleton.) The paſſage 
alluded to is in his Tenures, S 267. 
Page 12. I. 3. Good old writers, Briton and Brac- 
ton, &c.] Lord Coke has cited the paſſages in his 
1 Inſt. 11. a. - 1 2 £ | 
bid. I- 12. The exact ſimilitude that, Lord Coke 
tells us, (from the Parliament Rolls) ſubji/ts between 
an elephant and a member of parliament, &c. Lord 


Coke mentions this in his 4 Inſt. 3. The Parlia- 


ment Roll he cites in his margin is Roll 3. Hen. 6. 
No. 3. which may, be {cen at length in the Cotton 

Records, 577, pl. 3. on 
Swift, in the lively turn he has given this hint, 
has mentioned it as if Lord Coke himſelf was the 
author of the compariſon. _- 
5 Pre 
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cc *Fre bribes convince you whom to chuſe, 

The precepts of Lord Coke peruſe; 

Obſerve an elephant, fays he, 

And let, like him, your member be,” &c. 
| | ps Vol. vi, 


Page 13.1. 7. The accounts of the antients leſs fa. 
bulous.] Sir W. Temple, as the champion of the 
antients againſt the moderns, treats thoſe accounts 
as literally true, which the antients themſelves con- 
fidered as allegorical. See vol. i. fol. edit. p. 162. 
Dr. Wallis, who was himſelf eminently ſKilled in 
muſic, and in the theory of it, both antient and 
modern, has left a curious enquiry, in the Philo. 
op Tranſactions, (No. 243. Auguſt, 1698.) 

y the efſects of muſic are ſuppoſed to have been 
fo much greater formerly than at this day; and 
upon his reaſoning, and every day's experience, 
the remark of Eunomus is grounded. In further 
ſupport of thoſe obſervations, two inſtances may 
be added, both taken from very credible writers, 
of the extraordinary effect of muſic. . 

Henry Stephens, in his preface“ to the edition 
of the Greek Poets, ſpcaking of the ſtory of Arion 
and the Dolphin, and other marvellous accounts 
left us by the antients in teſtimony of the power 
of muſic, adds an inſtance of his own knowledge. 
In the year 1550 he viſited England, and during 
his ſtay there, gives an account of his going to ſee 
a Lion, which was eſteemed remarkably large and 
fierce of the kind; mentions that a Boy being ac- 
cidentally there with a Dutch organ played upon 
it, on which the Lion left his food, liſtened with 


1 Preface p. 8. The ſame ſtory is materially inſerted in Mat- 
taire's Lives ot the Stephens's, p. 216. 
| | great 
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great attention, and turne ,d himſelf raund ſeveral 


times, as it were dancing; as ſoon as the organ 


ſtopped, he returned to hi s meat very ea gerly, x RS, 


the boy playing again he f li ſtened to the ſound, and 
was as full of motion as before. After ſome days 
the experiment was tried again, and had the ſame 


effect. This is the ſubſtar ce of the ſtory. I have 


added it, however, in his own words, for any one 
who has not the book by. | him. L 
Arioneus quidem ce rite Delphin notior eſt, 
« quam ut eum hic com nemorari necefle ſit. Sed 


« hæc omnia fando audi ta ſunt tantum: hujus 


autem quam narrabo r ci, teſtem me oculatum 
« effe profiteor- Quum L ondini agerem, animum 
„ Cupido inceſſit vifent i Leonem, cujus omnes 
„ mihi Vaſtitatem prædic abant. Forte accidit dum 
« ejus una cum: alin; ſpe tator eſſem, ut ow ee 
« retur Juvenis org anun i quoddam circumferens. 
Is quum paulo poft hortatu noſtro (experiri enim 
« libebat quam verum eſſet quod de Leone fereba- 


tur) pulfare illud cæpiſſet, repentè vaſtam illam 
„ belluam, relictis, quas avide alioqui vorabat an- 
« tea, carnibuas, non modo attentam muſicorum 


“ ſonorum auditricem eſſe, ſed et in gyrum cor- 
pus circumagere, perque certos orbes ire ac re- 


„ dire, tanquam tripudiantem, non {ſine ſtupore 
conſpeximus. Pulfare organum ille deſinebat? 


ad carnes hic ſuas redibat. Ad pulſandum orga- 
& num ille revertebatur? Miſſas carnes hic facie- 
bat, ſuamque tripudiationem iterum incæptabat. 
Nec vero hoc tum aliquoties experiri fatis viſum 


eſt; ſed ct aliquot poſt diebus ed reverſi iterum 


* experiri voluimus : ct experti certe ſumus, ſed 


* minore tamen cum admiratione, quod tunc in 
« vorandis carnibus occupatus minime eflet. Fant. 


„nunc qui ea quæ de Orphei lyrà poctæ fcripfe- 
“ runt, mera mendacia efle clamant.“ = 


* 
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The other inſtance is of a ſurprizing effect of 
Muſic, on the human | ſpecies, and even in Italy, 
where it is ſo univerſally familiar, and as it were of 
the growth of the Country, that it rather adds 
to the account. It is an extract from Sig. Tartini's 
Trattato di Muſica, inſerted in Mr. Stillingfleet's 
Eſſay on the Principles and Power of Harmony, 
In the year 1714 (If lam not miſtaken) in an 
« Opera that was performed at Ancona, there 
« was in the beginning of the third act, a paſſage 
4 of recitative, unaccompanied by any other in- 
e {trument but the baſe: which raiſed both in the 
& Profeſlors and in the reſt of the audience, ſuch 
and ſo great a commotion of mind, that we 
could not help ſtaring at one another, on ac- 
« count of the viſible change of colour that was 


“ cauſed in every ones countenance. The effect 


“ was not of the plaintive kind: I remember well 
„ that the words expreſſed indignation ; but of 
„ fo harſh and chilling a nature that the mind was 
« diſordered * by it. Thirteen times this drama 
«© was performed, and the ſame effect always fol- 
„ lowed, and that tov univerſally ; of which the 
ce remarkable previous filence of the audience, to 
prepare themſelves for the enjoyment of the ef- 
5+ fect, was an undoubted fign,” Stillingfleet, 
„ N : | METER 

Page 14.1. 13. Many of the antient laws of Greece 


are preſerved in both his poems. | The Grecian anti- 


quities of Archbiſhop Potter, Meurſius, and Pe- 
tit's Leges Attic, are full proofs of this; and ſee 


an ingenious diſſertation to this purpoſe in Grono- 


vius, Collection of Greek Antiquities, vol. vi. 


This was, in effect, a ſpecies of that Auti-Muſic, which Lord 


2 ] 1 * be r wy rip » . 7 N , * * Q 1 y 7 - 1 
Bacon had long before conceived as 2 voy practicable invention. 
„ oC 
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page 14. I. 25. A opeal ta the many eminent <oriters 


of natural and civil law. ] One may in this caſe ap- 


peal to the Roman Emperor himfelf, who has 
quoted Homer in his Inſtitute ; as the compilers of 
the Digeſt had done before him. See particularly 
Inft. 2. tit. 7. on the Donatio Cauſa Mortis, and 
the Digeſt, lib. 1. tit. 1. § 1. 

Page 16. I. 12.) Odyff. I. 2. 


Their: Manners noted, and their States ſurveyed: 


Pope, v. 6. 


Ibid. 1. 5 M uf be qualified to improve by tra- 
del,] Dr. Middleton's 8 on Tully to this 
purpoſe i is very fine. See his Life of Cicero, Vol. i. 
4t0. edit. p. 45, 46. 

Page 17. I. 12. The erators of Greecs and. Rem 
are qualified as well as the poets to entertain in their 
turn; the poets, we are told, were their fatbers.} 


Alluding to 2 paſſage i in Strabo, well worth tran- 


en, 
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Edit. Caſaub. lib. 1. p. 18. 


Thr,” if I may 7 expreſs myſe f, proſe compoſition, 
here the diction is ſtudied, is an imitation of poetry; 


for poetic ornaments appeared firſt in the world, and 
met with approbation : in imitation of which, writers. 
in ſucceeding * times, Were cog: to drop the metre in 


their 


| * Caſaubon, and other editors of Strabo, antics the n | 


« e rip Kedgwor, &c.“ ſimply Cadmus, Pherecydes, &c. and there 


are —.— instances i in che beſt authors, where che word rip, con- 
| | trary 
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their compoſitions, bnt at i. he ſame time to preſerve ether 
poetic ornaments. And at length, thoſe who came laſt, 
by continually ſubiſtractinz ſomething, brought at down 
to what we now ſee it, fr om its original elevation. 
This hiſtorical conjet ture of Strabo may ſerve 
as a baſis for the obſerv ation in the Introducto 
Eſſay, p. 13. and is allud ed to in the ſecond Dia. 
logue, where poetry is ſa id © to have been the ori. 
ginal form of all writing.“ Page 54. 
Page 17. I. 29. Who is there, though he knows 
them to be fiftions, though un the ſevere eye of criticiſm 
they are ſo many violations of hiftorical truth.] This 
is Mr. Voltaire's opinion, who inſiſts upon it ſuch 
fictions are excuſable only ii writers of antiquity, 
„Les harangues ſont une arttre eſpece de menſonge 
4 oratoire, que les hiſtoriens ce ſont permis autre. 
fois. On faiſait dire a ſes heros ſe qu'ils aurai. 
< ent pu dire. Cette liberté ſurtout pouvait ſe 
prendre avec un perſomage d'un tems eloignee: 
mais aujourd'hui ces ſid ions ne ſont plus tolerces;” 
Preface to Hiſt. Ruſſ. p. 38. And it may be re. 
marked, Lord Lyttleton, whoſe example and au- 
thority will always ha ve great weight, has not 
1515 this fiction a greater latitude, in his admiſ- 
ſion of them into the Hiſtory of Hen. II. becauſe 
his hero, with reſpect to our days, is d'un tems cloig- 
nee. And on this principle he ſeems to vindicate 
them. Notes, Vol. 1. p. 522. to the Hiſtory, Vol. 


trary to the general import of the term, means the perſon himſeli 
connected with the prepoſition; as «+ mipi Toner, el riß. 
AnZe13por, are uſed to denote Socrates and Alexander: but even 
in theſe inſtances, I take it, the word Ty: always implies ſome- 
thing more; that is, as we may ſay, Socrates and thoſe about him, 
or Alexander and thoſe about him, viz. the ſcholars of the one, 
the ſoldiers or attendants of the other. All which ſeems evident 
from the inſtances of this uſe of the word, collected by H. Ste- 
phens, in his Greek Theſaurus, voce mw. cum accuſativo. Hou 
ever, preciſion not being ſo neceſſary on the preſent. oecaſian, the 
general manner of tranſlating the paſſage above ſeemed ſufficient. 


vil eloquence. Hs : 5 
Page 21. l. 16. Appeal to the preſent, viz.) The 
year 1767, when the dialogue was written. 


Page 22. L 25. The figure they have made in the 


ſenate. ] Always except in 6 Hen- VI. when law- 
yers were expreſſy excluded; and that period, we 


know, is characteriſed by the name of © Indoc- 
« tum Parliamentum.“ See 4 Init. 48. Mr. Hume, 
indeed, ſays, © Lawyers were totally excluded the 


« houſe during ſeveral parliaments, in Edward 
« the Third's time;“ and cites Cotton's Abridg- 
ment, p. 18. but the page cited does not warrant 


the aſſertion, there being ſome miſtake in the 

figures. Hume's Hiſt. Vol. II. p- 233, 4to. 
Page 23. I- 24. Hiſtories of Hen. VII. and the civil 

war-] At the time of writing the Dialogue, theſe 


great works were ſingled out, if not as models, 
yet as the beſt ſpecimens we have of Engliſh hiſ- 
tory, and the voice of the world ſeemed then to 


be in their favour. A paſlage, however, from a 


work ſince publiſhed, will ſhew it is not an uni- 


verſal opinion ES „ | 

« Let me lament that two of the greateſt men 
& in our annals have proſtituted their admirable 
(c pens, the one to blacken A great Prince, the 


« other to varniſh a pititul tyrant. I mean the 


« two Chancellors, Sir Thomas More and Lord 


© Bacon. It is unfortunate that another great 


“chancellor ſhould have written a hiſtory with 
the ſame propenlity to miſrepreſentation, I mean 
Lord Clarendon. It is hoped no more Chancellors 


will write our ſtory, till they can diveſt them- 


© ſelves of that habit of their profeſſion, apolo- 
“ gizing for a bad cauſe.” —It is hoped, however, 
no more writers, who may chuſe to publiſh their 

i 5 hiſtoric 


ij. p- 398. And from very rude materials, a 
tic however in point of foundation, has work'd 
up ſome animated pieces both of military and ci- 


r 
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hiferic dotings, will think they alone have f6rce 
enough to ſhake the N eſtabliſhed opinion of the 
world on the merit of the greateſt authors; at 
leaſt, when they are thus deciding on the works 
of the Writer, they will ſpare themſelves the trou- 
ble of going out of the way to abuſe his Profeſſion, 
with which and the work in queſtion there does 
not ſeem to be any kind of connection ! 

Page 25. I- 3. Kill him jir/t, and then, after the 
manner of the Egyptians, ſerutinize his condudt-] See 
a law to this purpoſe in Diodorus Siculus. 

Page 26. 1. 14. Compare fmilar events. | With 
this view writers of the moſt Jiberal turn have 
now and then diſregarded even large anticipations 
in chronology, in order to inſtruct the better, by 
comparing ſimilar characters, actions, or manners, 
of different ages.—As in the reign of Hen. II. Vol. 

i. p. 289, 421. and Vol. ii. p. 162, 246, 284, 339. 
This liberty is very frequently to be met with in 
the Memoirs of Brandenbourg, and Voltaire's Eſ- 
ſai ſur VHiſtoire. - 

Page 26. l. 28. The practice of di ferent 3 nations, 
in points that are indifferent in themſelves, and not of 
natural obligation, have been conſidered as the law of 
nations. ] Bynkerſhoek, a very ſenſible writer, in 
his Jus Pubicum, attends much to this diſtinc- 
tion. 

Page 27. J- 8. The number of examples in H; Nor), 
will not create Lato in this reſpect, and this difference 
muſt be attended to, or Hiſtory will miſlead Reaſon by 
falſe colours-] This ſubject has been conſidered in 
a more general view by a celebrated French writer, 
the Chancellor d'Agueſſeau, whoſe obſervations, 
it is hoped, will not be thought improperly cited 
here, pretty much at length, being on a very in- 
tereſting point, forcibly expreſſed, and taken from 


a work ö in very few hands- Con- 
cluding 
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Se his inſtructions to his ſon on the ſtudy of 


hiſtory, he ſays. 
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« reflexions zenerales de connoitre les avantages 
d'une etude ſi neceſſaire, et Yefpere que vous 
en eviterez de vous meme ies inconvenients. 
Vous les ſentirez aiſement pour peu que vous 
frequentiez ceux qui fe ſont teilement attaches a 
cette etude, qu'ils opt neglige toutes les autres. 


Ils tombent dans un exces directement oppoſe a 
celui des eſprits qui ne fort cas que de la Philo- 
ſophie. Ceux- ci veulent joger de ce qui feſt 


fait, par ce que doit ſe faire; "ot ceu * vculert 
toujours decider de ce que doit ſe faire par ce 


que ſe fait. Les uns ſont, {i je Poſedire. la 


dupe des raiſonnements, et les autres le ſont 


des faits qu'ils prennent pour la raifon meme. 
Leur eſprit devient tellement hiſtorique, qu'ils 
ne ſont preſque plus capables de raiſonger par 


principes. S'agit-il de former un jugement, 


ils racontent un fait, et au lieu de la dediſion 


que vous leur demandez, ils vous donnent une 


Hiſtoire et ſou vent un Conte; enſorte que con- 


tents de pouvoir repeter beaucoup de faits, et 


ne travaillant qu'a enricher leur memoire, ils 


ſemblent n'etre plus que des Dictionnaires ani- 
mes, et des Repertoires parlants. : 


Comme 1l n'y a preſque point des matiere 
{ur laquelle on ne trouve des faits ou des exem- 
ples contraires, et qu'ils negligent Jetude des 
principes qui apprennent Puſage qu'on doit en 
faire; il ne reſulte ſouvent de tout leur ſcavoir, 


q une confuſion et une indeciſion univerſelle, 
parce que les faits ſe combattent, pour ainſi dire, 
dans leur tete, ou ils ne produiſent que des dou- 
tes, et ne forment que des nuages. 

* Enfin, ſi le Ciel leur a fait le dangereux pre- 
„ ſent d'une trop heureuſe memoire, C'eſt un mir- 
* FoIr Ou tout ſe peint en detail, et juſque aux 


<q =: 1 — moindres 


* Vous <tes a portee par ces 
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„ * #0 


358 NOTES ON 


50 moindres objets. Le ſuperflu et le frivole pren- 
„ nent la place de l'eſſentiel et du ſolide, ou du 
« moins le chargent et Voffuſquent tellement, qu'il 
*“ faut traverſer une mer de bagatelles, pour arri- 
ver juſqu'a la terre ferme. 
1 Les principes que vous avez deja i impri. 
“ mes dans votre eſprit, mon cher Fils, et ceux 
que vouz y ajouterez dans la ſuite, me font ef. 
* perer que vous ne tomberez pas dans ces defauts: 
Vous ne feparerez point deux choſes qui doivent 
toujours marcher de concert, et ſe preter un ſe. 
« cours mutuel la Raiſon et P Exemple. Vous evite- 
* rez egalement et le mepris des Philoſophes pour 
& Ia Science des faits, et le degout ou Vincapacite 
«© que ceux qui ne s'attachent qu' aux faits con- 
„ tractent ſouvent pour tout ce qui eſt de pur 
raiſonnement. Ainſi, pour finir par ou Pal 
« commence, ſachant reunir et vous approprier 
les avantages de deux Sciences egalement necel- 
% faires a Phomme public, la vraie et ſolide Philo- 
“ ſophie dirigera chez vous l'etude de VHiſtoire, 
* et l'etude de I' Hiſtoire e la Philoſo- 
ee Phie. 
Oeuvres Agweſſean; tom. i. p. 340. 

Page 27. I. 13. Natural connection between law 
and fact.] This connection, to thoſe that trace it 
in the-mind, will be always found to form a com- 
pleat ſyllogiſm. And the ſyllogiſtic proceſs of a 
man's own conſcience, as well as that of human 
judicatures, the ſentence of both being no other 
than that concluſion which the mind muſt draw 
from a compariſon of the general rule, (that is, 
either the dictates of natural reaſon, the laws of 
ſociety, or exprels poſitive revelation) with the ac- 
tion or cafe ſuppoſed, is inſiſted on by many 'excel- 
lent writers; and indeed affords the fineſt theory 
of religious and moral duty, as well as of political 


juſtice. In this view ſee Dr. South's Sermons, 
| Vol. II. 


22 
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vol. II. p. 492. Heineccius de Jure Nat. et Gen- 
tium, lib. i. c. 2. § 34. Burlamaqui, partie ſecond 
c. 2. $ 2. And the Third Commentary on the 
Laws of England, p. 396. The preſent Czarina 


| has treated this in the ſame manner, Inſtruct. pour 


le code de la Ruſſe, Art. 10. par. 142. and the 
Marquis de Beccaria, c. 4, p. 14. whom indeed the 
Empreſs evidently copies, becauſe they both con- 
cur in the ſingular notion of taking from the 
judge the power of interpreting Criminal Laws, 
„ his deciſion on thoſe Laws implies 
: for how can he draw that concluſion which is 
© reſult of the compariſon of the Law with the 
Fact, if he does not know the preciſe meaning 
of the Law itſelf? How, in words, can he con- 
clude without premiſſes; for when the Law is in 
doubt, the major propoſition of the Syllogiſm is 
evidently defective? If indeed the Prince is to 
explain Law by a new one in every inſtance, what 
kind of fence will ſuch Laws be? 
Page 27. l. 36. The annales Jontiflees the early 
form of hiſtory.] Mentioned in the ſame paſlage in 
Tully de Oratore, as the paſſage above cited. 

Page 29. I. 26. The little finger of the law was 
Jeavier than the loins of the prerogative. ] Alluding 
to a remarkable and fatal ſaying of Lord Strafford's, 
taken notice of in Lord Clarendon's Hiſtory, Book 
II. p. 174, Oxford edition. 

Page 29. 1. 35. That the Laws of England are 
the King's Laws, &c.] See the printed argument, 
and the Chief J. (Sir Ed. Herbert's) opinion in 
Godwin v. Hales- Trin. 2. Ja. p. 11. And State 
Trials, Vol. vii. fol. 616. In what ſenſe they may 
be called ſo, ſee Dial. 3. p. 129. 

Page 30. I. 15. Of opinion that it is treaſon in a 
parliament to proceed on any bufineſs contrary to what 
the 995 ney appoint. See Mr. J. Foſter's Diſ. 

D d 2 cCourſes, 
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courſes, p. 395, 396. where the whole proceeding 
is conſidered. . „ 
Page 30. I. 33. And yet this every man, favs a 
very hone/t and learned Fudge, &c.] J. Foſter. See 
the caſe itſelf alluded to in the Dialogue, reported 
in Dyer 100, and Foſter refuting Dyer, Diſc. 234. 
Page 31.1. 3. Setting one Fudge to tamper with 
all the re/t. | See many inſtances of this tampering, 
Foſter, ibid. 200. To which may be added, the 
remarkable caſe of the ſbip-money, in which Lord 
Keeper Finch tampered with all the Judges. See 
for this purpoſe Ruſhworth's Collec. part 3. p. 87. 
Lord Falkland's Speech on it, and the Vote, Ibid. 
I29. | On | 
Nor was this tampering with Judges, however 
unconſtitutional, at all inconſiſtent with the prin- 
ciples of ſome reigns. It is no hard opinion, be- 
cauſe it is a concluſion from facts, to ſay that the 
rerogative has, in diſtant times, been more re- 
garded than the rights of the ſubject, even in the 
very choice and appointment of Judges; witnets 
Lord Bacon's Letters, lately publiſhed by Dr. 
ER. Þ 42, ie ̃—˙ 155 
That collection ſhews likewiſe, that it was a 
common practice for noblemen in that age to write 
to a Chancellor, during a caute depending, in re- 
_ commendation of one of the parties; which prac- 
tice was doubtleſs ſuch an attack on the impartia- 
lity of juſtice, that an age of more freedom in 
other reſpects would bluſh at; a ſingular example 
indeed of Tully's obſervation non erubeſcit Epiſ- 
fola! In theſe letters however was uſually inſerted 
a colourable reſtriction to the requeſt, “ to grant 
« as much favour as the juſtneſs of the cauſe 
„would permit;” which no doubt was under- 
ſtood by the writer to be as much a word of courle, 


as the clauſe of equity every ſuitor puts andre” 
Ws bl 
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bill. Aa yet the practice appeared ſo defenſible 


at that time, that Lord Bacon, even after his diſ- 


grace, fell into it as others did. See the above let- 
ters, p. 168, 173, 377, &c. &c. I omit other cor- 


ruptions in Judicial proceedings, more groſs and 
glaring than theſe, in the ſame collection, even 
without a reference; becauſe I have no pleaſure in 
dwelling on circumſtances that ſo much degrade 


the dignity of human nature; and the only com- 


fort that can ever ariſe in contemplating ſuch in- 
ſtances, even at this diſtance, 1s, that the preſent 
times are in this e the Arenen aa to 


the former. 


Page 31. I. 1 To the immortal honour. of our 
preſent ae See the Act 1 Geo. 3. ., 23. 


And more to his honour; becauſe it ſeems a bill of 


this kind was offered in the year 1692, and re- 
fuſed the royal aſſent. 2. Burnet Hiſt. 86. to which 


poſſibly Addiſon alludes as a meaſure then in agi- 


tation, Guardian, No. 99. though I rather conſi- 
der that paſſage as it may be explained from the 
anecdote preſerved DE: Lord Raymond, vol. li. 
. 
: Pe 31-1. 31. . What C bief Juſtice Vaughan ſaid.] 
80 ſaid in the caſe of Harriſon and Dr. Burwell. 
2 Ventr. 18. 

Page 33. I. 7. The trial of a private recuſant.] 
Sir J. Wale's coachman in King James 2. time; of 


which the Hiſtories and Law-books are full. 


Page 34. I. 7. Self-defence muſt ſuv/1/t in thoſe caſes, 


. wohere the laws of the community cannot be appealed to. 


Alluding to the true diſtinction in the well-known 
paſſage of Tully pro Milone. On this principle 


our law allows perſons to abate nuiſances ; ſo caſes 
of neceſlity ; as pulling down houſes to ſtop fire; 
killing fugitive: felons. 2. Hale, 77. And in re- 
= gard t to perſonal delicacy it may be obſerved, the 


plea 
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plea of fon aſſault ee (as it is called) i in actions, 
is grounded on this great law of nature. The 
fame will in evidence acquit or excuſe in all caſes 
on indictments; but then (as it has been ſuppoſed 
all along) the neceſſity of the ſelf-defence muſt ap. 
pear in all cafes of that nature: for no man is to 
take his own remedy, where the law can be ap. 
plied to. 

To the univerſality however of this 40 curl 
one exception it ſeems muſt be underitood, if in. 
deed it is true, that a perſon who 1s © ſtruck in a 
church-yard cannot Fan ſtriking again in his 
own defence.“ 

It is indeed ſo laid down by Hawkins, 1 1 Pl 
Coron. 139. and he cites Cro. Ja. 367. as his au- 
thority. The opinion itſelf, however copied from 
one bock into another, is enough to ſtartle every 
body : and it is but juſtice to a point of ſuch in- 
portance to conſider it minutely. : 

And if the opinion ſtands upon that 8 
it will, I apprehend, deſerve very little weight, 
for the following reaſons : 

1. Becauſe that book, in the place cited by How: 
Ekins, contains only a firing of reſolutions, without 
fo much as one circumſtance of fact being reported 
in the caſe, to thew what points were before the 
court; and conſequently to diſcover, whether this 
point was or was not extrajudicially determined? 
Noy, indeed, though not cited by Hawkins, ſeems 
to report the fame. caſe; (Noy, 104) at leaſt the 
points reſolved are the ſame, though the name of 
the caſe is different. It does not however appear, 
even from his ſtate of it, that © the fact at all led 
& to the determination.” It was, according to 
Noy, a Bill in the Star-chamber for pulling down 
of painted glaſs, pictures, and arms in a window, 
in an ille of a chapel 2 in Somerſetſhire. And this 

reporter 


different i in its circumſtances from striking! in view 
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reporter is more particular than J. Crook, as to 
the r ſolution of this point. A man may not 


« beat another, or draw a weapon there, although _ 


c jt be in his own defence; for it is a ſanctiſied 


« place, and he may be puniſhed for that by the 


« Stat. of 2 Ed. 6. And ſo, if in any of the 
e « King's courts, or within view of the courts of 


juſtice: becauſe a force in that caſe 1s not Juitt- 


Eo « Gable, though in his own defence.“ Now it 
may be obſerved from this ſtate of the reſolution, 


1. That the fact © of beating in his own defence,” 
from this ſtate of it, does not appear to have been 
before the court; rather the contrary ; for it ſays 
only © he may be puniſhed by the ſtatute,” and 


therefore the ſtatute was hardly then before the 


court. 2. It is compared to“ ftriking in courts 


J of juſtice, or within view of the courts.” Now W 
I do not find, upon looking into the books, that 


it had been ever held at or before that time, that 
ſelt-detence in this latter caſe was not juſtifiable. 
In Trin 15. Car. 2. Juſtice Twifden held (not im- 


probably from this notion in Noy) that the party 


{truck could not juſtify ſtriking again. 1 Lev. 106. 
The authority of that caſe is (I own) ſtronger : be- 


_ cauſe the fact aroſe in the caſe : but even in that 
caſe, the opinion was premature, though not ex- 


trajudicial; becauſe it was ſo ſaid by the judge at 


the time of the defendant's entering into the re- 


cognizance; now it conld be material only at the 


time of the trial. According to the report, the 
detendant was convicted at his trial ; but whether 
ſelf-defence was ſet up in excuſe, or whether it was 


then over. ruled by all the judges at the bar, does 


not appear. 


But allowing this: caſe all the authority any caſe 
need have, ſurely ſtriking in a church-yard is very 


of 
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of the courts; eſpecially as the courts then were 
unencloſd and more open to view: and conſe. 
quently the reaſoning from one to the other by no 
means juſt. One 1s in the church-yard generally 
without reſtraining it to time of divine ſervice; 
where the inſult and 11 0 would be greateſt, 
and the neceſſity of ſelf defence which alone i is to 
excuſe it at any time) would be the leaſt: becauſe 
there might be people enough preſent to ſeize the 
 afrayer. The pen alfy of ſiril ing in Weſtminſter. 
or in view of the courts, is reſtrained “ to 
erh : courts ſitting “,“ where perhaps ſelf-defence 
may he Jets neceſſary than in any caſe whatever; 
bechuſz the party offe: ending may be immediately 
ſeizct and carried to juſtice, as the fact was in the 
caſe, 1 Lev. 106. But what chance may the party 
have for his lite in a e country church. 
yard ? 

E. 8 his opinion (not being ſupported by 
the caſe cited) ill have very little weight in itſelf: 
becauſe the words of the at 5 & 6 Fd. 6. c. 4. 
creating the offence, are not ſtrong enough to re- 
peat a primary law of nature, as felt- defence i 15; 
and it is contrary to the general tenor of conſtruc- 
tions to repeal common law by any act that 1s 
aflirmative only. ö 

z. Becauſe ſuch an opinion may be attended 
with conſequences the law would never endure.— 
A man (if this opinion holds) muſt even ſubmit to 
be murdercd in a church-yard, when a {light re- 
ſiſtance on his ſide might have ſaved his life : and 
for want of ſelt- defence 4 in ſuch a caſe, two lives in 
the end mutt be facrificed, where both might have 
been preſer ved. 

I could not help adding ſuch reflections as OC- 
curred to me, upon looking into the original au- 


* Cro. Car. 373. Sir William Waller's Caſe. 


thority 
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thority on which the opinion is grounded; becauſe 


e. the opinion, untenable as it ſeems to be, has crept 
10 into many books of credit; and may acquire an 
ly authority in being echoed by each ſubſequent 
F Writer, however weak and ſandy the foundation 
„ may be on which it originally reſts. It has made 
0 its way from Hawkins into Watſon, and other ſub- 
ſe ſequent writers. . : „ 
10 Page 34. l. 21. On this principle Mr. Locke vin- 
r. dicaled the Revolution.] See his Book on Govern- 
0 ment, ſections 151, 155, 209, 210. | 
ce Page 35.1. 14. To uſe the expreſſion of a great 
; advocate for civil liberty. See Foſter's Diſc. 404. and 
y the Remarks on Engliſh Hiſtory, letter 20. 
10 Ibid. I. 16. Addiſon.] Spect. Vol. vi. No. 403. 
y Page 36. I. 1. Many writers rank the piratic 
* fates of Barbary. ] See Molloy de Jure Marit. 53. 
136, 7. and this queſtion more humanely deter- 
y mined in Bynkerſhoek. Jus Public. 12 1. b. 1. c. 17. 
7 bid. I. 2. Mr. Locke docs all abſolute monarchy. | 
4. On Government, ſect. go. e 
e Page 37.1. 10. Braclon, who was a doctor of both 
F laws.) Foſter's Piſc. p. 132. and Spelnan's Re- 
Ce mains, 99. „ | 1 . 
15 Page 37. l. 15. The attempts of Cowell. } Both 
houſes concurred in a reſolution to cenſure Dr. 
4 Cowell's other book, written in 1609, called 
— „ The Interpreter,“ as containing many heads de- 
to rogatory from the Parliament and the Conſtitu— 
e. tion: but the King promiſing to take the matter 
id up, their proceedings dropped. See Journ.* Dom.“ 
in Proc. et Com. 7 ja. cited Petyt's Miſcell. Parhia- 
Ve megntaria, p. 64. Lord Coke's obſervation in his 
| Preface to the 1cth Report, will ſerve to all ſuch 
c- books. The titles cenſured were Sub/edy, Parlia- 
u- ment, Ring, Prohibition, &c. See the printed ſour- 


nals of the Commons, Friday 23 Feb. 1609, Vol. 
i. p. 399, The edition of Cowell's Interpreter in 
e . 4to. 
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4to- of 1637. is accordingly conſi derably purged. 
but will be found to have errors enough left to dif. 
credit it as a conſtitutional authority. 

bid. I. 22. That King preferred the Civil, 
&c.] In Wilſon's Hiſt. of King James, 46, 47. 

Page 37. l. 3i. Lord Bacon propoſed. See his 
propoſals printed in ail the editions of his works. 

Page 38. I. 1. Civil Law however de Herdes ſo be 
Rudied. | Ir is ſcarce poſſible to mention a more 
_confiitutional lawyer than Lord Chief Juſtice Hale; 
and his opinion of the civil law may be ſeen in By. 
Burnet's Life of him, page 24. 

Ibid. I. 9. Agrees with the Civil Low in many par- 
ticulars-] It was thought unnecefſary to cite paſ. 

ſages even here; as books of authority, both in 
our own and the civil law, may eaſily be turned 
to, in ſupport of what is ſaid in the Dialogue. In 
particular, Wood's Inſtitute of the Civil Law, and 
above all, the Commentaries on the Law of Eng: 
land, will on this point give the curious enquirer 
the ſatisfaction he deſires. 

Ibid. I. 19. The difference of the two ſyſtems in 
ſimilar objedts. ) In this place it may not be amiſs 
to be a little particular, becauſe the track is new 
and not without its convenience. Many Caſes 
might be collected from our Law books, where 
our courts have followed the civil law: and many 

where they expreſſy difler. Some of both which 
are here referred to. 
. Caſes where the civil law was followed, as 1 
Petr Will. 10. Ibid. 267. Ibid. 304. Ibid. 405, 
6,5 bid. 441, 442: 2 Tr. Atkins, 115. 3 Tr, 
Atk. 364. 8. C. Wilſon, 135. Comyns, 738. 
1. Vezey, 86, 107, &c. &c. 

2. Caſes where they expreſiy differ. 2. Peer 

Will. 142, 143; 348, (529) 442, 3528, 5zo, (628) 


667. 
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„„ 682. 2 Hawk. P. C. 13. $ 10. 1 strange, 
80. 2 Strange, 1255. 2 Vezey, 517, &c. &c. 


Page 38. J. 33. Extraordinary refinement. ] This 
extraordinary law is to be met with i in the Code, 


1. 5. tit. 3. law. 16. 


Page 39. l. 5 Net altogether a Otis to the Ro- 
man law.\ Sir H. Spelman, in his corrected copy 


of the Treatiſe on Terms, has omitted a ſtrong 


aſſertion to the contrary, contained in his firſt copy, 
publithed ſeparately, 1684, and ſo indeed has For- 
telcue, Hb. k., . 

Ibid. I. 18. Diſcovery of part of it.] Juinian's 


Pandects at Amalfia, in the territory of Naples. 


See e Iſtoria Civile di Napoli, tom. 2. 
lib. 8 Spelman, Duck de uſu, &c. and 
— N 

Ibid. I. 30. Sir Hen, Spelman will tell you. ] Re- 


| liq. edit. Gibſon, 89, 98. 


Page 40. I. 1. Lord Vaughan. ] Who! is reportcd | 
to have ſaid ſo. 2 Ventri „ th 
Ibid. 1. 6. Many queſtions. ] Alluding to num- 


bers of queſtions well known in our law books; moſt 


of which are recognized in the argument and re- 


ſolution of Robinton and Bland, reported by Sir 
James Burrows. 


Ibid. 1. 33. An Engl. iſh Lawyer has his Lombard 


School.] Beſides what our own writers have ſaid 
on the Law of Lombardy, many particulars are to 


be met with in Giannoni's Iſtoria civile di Na- 
poli, tom. 1. lib. 5. C. 5. | 
Page 41. l. 5 Learned and unexceptionable Mit. 
nefſes. 7 By the names of Spelman, Hale, Wright, 
and particularly the Author of the Commenta- 
ries. 
Ibid. I. 15. 1 ns, mall. of them n of” 
laws. ] Spelm. Reliq. 100. Forteſc. 17. and Ba- 
con's propotats for a Digett. 
Ibid. 
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Ibid. I. 2 3. Political maxims of other States adopted. 
The Legiſlature itſelf has, in one memorable in. 
ſtance, built its preamble on the obſervations of 


our nobility who have travelled. 36. Ed. 3. c. 15, 


“In divers regions and countries, where the King, 
& the nobles, and other of the ſaid realm, have been, 
« good government and full right is done to every 
c perſon, becauſe that their laws and cuſtoms be 


learned, and uſed the tongue of the country,” 


&c. 

Page 42. I. 26. Helen of Zeuxis.) Mentioned 

in Tully's book, called Orator, c. 6. See the 

ſame alluſion Xen. Memorab. lib. 3. c. 10. § 2. 
Page 43. I. 4. Sex horas ſomno of your maſter 

Coke.) Alluding to Lord Coke's advice to the ſtu- 

dent, in his Comment on Littleton. Co. Litt. 


64. b. 


Page 43. 1. 11. Homer, Iliad 2. v. 24. 
« No Counſellor muſt waſte whole nights in ſleep.“ 


Is the ſenſe in a ſingle line; Mr. Pope has para. 


phraſed it. 


1 
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PA G E 47. 4 15 Olive grove of Acadenee.] - Mb | 
ing to Milton Paradiſe Regained, b. 4. v. 


2445 - 
Ibid. 1. 21. Even by a friend of Plato's. | Cic 


de Oratore, lib. 1. c. 7. and 1 in the introduct. to 


his Book de Legibus, hb. 1. 


Page 49. l. 23, As VirgiPs Fame.] See En. III. 


v. 128. Tot vigiles oculi, &c. 


Ibid. I. 24. Different languages our laws are com- 
poſed in.] Sce, among others, Preface to Sir J. 


Davis's 1 fol. 6, 7. and ſee Preface to 3d 


Report. 


Page 52. l. 12. : Latm W employed by all ci- 


vilized nations in law Proceeding ] See Duck de ul. 


Jur. Civilis, lib. 2 p. 116, 11 


Page 54. l. 1 3. "Nw only records, but charters 


: and wills have been written in verſe, &c. ] See the Re- 


cord of the lawleſs court in Camden's Britannia, 
edit. Gibſ. 341. but more fully 1 in Cowell's Inter- 
preter, voce © Lawleſs court.” And a record of 


the Exchequer, Camd. Brit. 344. in Eaſter. 2 


Anno. 17 Will. 1. Sce the grant to the Hopton's 


Blount's Tenures, 102. Various cuſtoms of ma- 
nors in verſe. - And fee 2 Lord Lytt. Hiſt. 321. 


and 3 vol. 12. Ibid. 144, 162. And for wills, 


beſides 
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beſides 3 e there is a late and very 
remarkable one of Mr. Hedges, entered in the 
Commons 1 in 1737, which is as follows. 


_ THE fifth day of May 

Being airy and gay 

And to hyp not inclin'd 

But of vigorons mind 

And my body in health 

PH diſpoſe of my wealth 

And all Pm to leave 

On this ſide the grave 

To ſome one or other 

And I think to my brother 
Becauſe I foreſaw 

That my breth'ren in law 
If I did not take care | 

Would come in for their ſhare 
Which I no wiſe intended 

Till their manners are mended 
And of that God knows there's no ſign 
do therefore injoin | l 
And do ſtrictly command 

Of which w itneſs my hand 

That nought I have got 

Be brought into hotch- pot 

But I give and deviſe 

As much as in me lies 

To the ſon of my mother 

My own dear brother 

To have and to hold 

All my ſilver and gold 

As the affectionate pledges 

Of his brother N IIEDGES. 


The teſtator died i in 173 5. This extraordinary 
will paſſed a very conſiderable e — ; and 


may h 
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may be ſeen, verbatim as above, in the Regiſter, 
at the Prerogative Office: where it appears, that 
adminiſtration, with the will annexed, was 9 

ed to Paul Whichcote. Eſq; and another. 1 

Page 54. I. 14. Embaſſn es have been delivered in 
verſe, ] And in Latin verſe too; witneſs that of 
Philip the ſecond of Spain, and Queen Elizabeth's 
very (Pres IT. Aa reply. 


Te weto ne pergas bello Cefendere Belgas : 
Due Dracus eripuit, nunc reſtituantur oportet 
Luz Pater evertit, jubeo te condere cellas : 


Religio Papa Jac. reflitutatur ad unguem. 


To which it is ſaid the Queen inſtantly : an- 
ſwered, 
Ad Graces, bone Pew, fone mandata Calendas. 
See Catal. of Royal authors; vol. i. p. 38. | 
Page 54. 1. 20. Ariſtotle telis you.] In his Prob-. 
lems, $ 19. Probl. 28. and Hor. Art. Poet. 'v-. 
399. And Stanyan's Grecian Hiſt. Vol. i. p. 29. 
bid. I. 22. Tacitus.) De Mor. Germ. $ 2. ..., 
Page 55. l. 14. Noble regulation of our ſocieties.]_ 
See the order of the Ions of Court in Frinity 
Term, 1762: , 
Ibid. 1. 16. Drs of court have 1 foiled univer-. 
fities. ] By Forteſcue, in his Laud. Legum. An- 
gliæ, and the Preface to Lord Coke's 3d Report. 
Page 56. I. 19. Sir Thomas More's queſtion.) See, 
the Life of Sir Thomas More, by his great Grand- 
ſon (Hearne's Collection) cap. 3. and the other. 
Lives of him, by Dr. Stapleton and Hoddeſden. 
Page 57. I. 14. Lord Coke's expreſſt _ In his 
preface to the firſt Inſtitute. 
Page 58.1, 11. What we have done as to Salts 
ing and muſic from — See Mr. Harris's Her- 
mes, Page 408, | 


1big. 
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Ibid. I. 20. As Sir W. Temple obſerves. ] Scil. 
Introduction to the Rory of England, Vol. i. 
fol. 
ibid. 1. 28. Roman law.) ] See Dr. Taylor's Ele- 
ments of the Civil Law, and Duck de uſu Juris 
Civil. lib. 2. p. 107—109. 

Page 59. L 16. Contributed to have fixed the lan- 


guage. | See SW ift's Letter to Lord Oxford, Vol. 


iii. edit. Hawkeſworth, p. 337. 

Page 60. I. 10. A great part of the lands in 50% 
ſeffion of the church.] See Lord Coke's 2 Inſtit. 
page 3. and Sir W. Temp. Introduct. to the Hiſt. 
_of England; and ſee note to page 86. line 13. 


Tbid. I. 24. The conqueror uſed the utmoſt zeal 10 


propagate the Norman tongue. | See Sir W. Temp. 
Introduct. page 238, 241, 244. 8vo. edition; and 
Forteſcue de Laud. Leg. Angl. c. 48. Lord Hale's 


Hiſt. of the Com. Law, c. 5. And ſee Obſerva- | 


tions on the Antient Statutes, ſecond edit. p. 46. 
209. And Lord Lyttl. Vol ii. p. 320. who has 


ſhewed that even in the reign of E Sheard the Con- 


feſſor, French was ſpoken by moſt of the Engliſh 
nobility ; ; and the Norman forms were uſed i in le- 


gal proceedings. 
Ibid. I. 32. From the time of Edw. III.] See 


Preface to the third Report, and Lord Hale's Hiſt. 


Common Law. 


Page 61. I. 6. An ordinance well con 7 dered at the 


time.) Sce Sir B. Whitlock's Speech in his Me- 
moirs, p. 460. 
Page 62. I. 1, and the following. Homo and: 


for a woman, &c.) Homo, as a term deſcriptive of 


the genus or ſpecies, neceflarily includes females: 


and in that ſenſe it is applied in 2 Peer Will. 357, 
and other caſes* and indeed by all writers what- 


ever, as well as in common language. But I be- 
heve it is very uncommon to find 1 it applied to a 
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female, 


FE a, 
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female, ſpoken of as an individual. One inſtance, 
however, occurs in the celebrated Letter of Sulpi- _ 
cius to Tully, on the loſs of his daughter pau- 
« cis poſt annis ei tamen moriendum fuit, quoniam 
« Homo nata fuit'——ſpeaking of Tullia, lib. 4. 
epilt 17. Lo eg 
Mulier is applied in our law books for a child (of 
whatever ſex) born in lawful wedlock ; whence 
| the common diſtin&tion—Baſtard eigne and Mulier 
puiſne. 1 Inſt. 244, and 1 Roll. Abrid. 624. and 
| z«5% in a high ſenſe is once uſed in ſcripture to 
denote men in a ſtate of extreme purity and inno- 
cence. Rev SE i re nh 
* Perſons to be born, to mean thoſe already born, 
| 2s 1 Will. 426. Perſons living, to mean thoſe not 
born, 1 Will. 342. King for Queen, as in all acts 
of parliament. One particle for another, in many 
caſes in Peer Williams. 8 „„ 
Page 62. I. 10. Patriarch 4 Venice did by a word 
of Ariſtotle's. See Bayle's Dict. voce © Barbaro.” 
Ibid. 1. 17. St. Evona, a famous Lawyer of this 
country.) The ſtory here dreſſed up is told in ſub- 
ſtance in a ſmall book, publiſhed in 1691, called a 
Deſcription of the Netherlands, p. 58. 2805 
Page 64. 1. 27. and the following page.) The po- 
pular objection to this part of the Law, is put by 
way of parody on the form itſelf, and p. 76. the 
objection is taken from the common well known 
language of the particular forms alluded to. 
Page 65.1. 26. Lord Coke one of its ableſt advo- 
cates.) He often argues from the “ uſual plead- 
ing,“ which, he ſays, is the ſure oracle of law, 
2 Co. 68. a. Ibid. 54, a. 3 Co. 9, a. Ibid. 27. 
a. and calls good pleading the Lapis Lydius, or 
Touchſtone of the true Senſe and Knowledge of 
the Common Law, 10 Co. 29. b. ; ES 
1 55 „ Ibid. 
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Ibid * 28. Tord Cote often cenſures impertinert 


* And Lord Hale. Hiſt. Com. Law. 173 

&c. 

Ibid. 1- 31. An addreſs in parliament again}? foe: 
cial pleading itſelf.) In 3 Geo. II. See the Jour. 
nals of the Houle of Commons, 11 Feb. 1730 
and 13 Feb. afterwards, the ſame ſeſſion. 


Page 66. I. 19. In the Turkiſh dominions.) See | 


inſtances in Maundrel's and Norden's Travels- 

Page 66. I 22. Flaborate forms among the Greeks 
and Roman. See Briſonius, and the authors col. 
lected by Grævius and Gronovius. Ihe paſſage 
from Tully, cited as the motto to this dialogs 


would alone be a proof of the uſe the latter made 


of forms, if there were no remains of the form 
themſelves. 

Ibid. I. laſt. The nature of the certainty the lou 
requires.) Beſides what is faid in particular in the 

note to p. 45, &c- the ſeveral kinds of legal cer. 
tainty, and how far the want of them may, or 
may not, be ſupplied by judicial conſtruction, are 
laid down, 5 Co- 121. 4. and 8 Co. 57. a. Ihid 
159. a 

Page 67. I. 4 Law requires Leſs exattneſs in i 
will. See 6 Co. 64. b. 
Ibid. I. 24. Deeds that are informal.) See th 
opinion of Ch. J. Holt, and Mr. J. Powel. 1 Wil. 
76, &c. 

Page 67. I. 26. Will not permit tri n exception 
to avoid _} See 1 Will. 149. and 10 Co. 120 
2. Ibid. a. 

Page 68. L 6. Lord Cate bar told us, bee) ger 
6 Co. 66, 67. a. and 5 Co. 38. b. | 

Page 69. I. 27. Leibnitz, who owls have dl. 
duced.) See Mr. Locke's Conduct of the Under 


ſtanding, and his Eſſay, b. IV. e. 7. 5 11. 


| Page 
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Page 71. I. 3. In Prior's language.) In his Alma, 
1 Canto, ad 5 „„ 
Ibid. 1. 20. Jamaica or any other part of the 
world ſaid in a declaration to be in Middleſex.) See 
to this point Co. Litt. 261. Latch 4, 5. 2. Keb. 
. 2 Salk. 657. S. C. 6. Mod. 194. Ibid. 


228. = =, | 
Ibid. I. 24. Incurring premunires.) This ex- 
preſſion, though in frequent uſe, is of ſo dark 
and remote an application, that it deſerves a few 
words by way of explanation in- this place. At 
this day “ incurring a pramunire,” is a figurative 
expreſſion ; and means that a perſon guilty of any 
particular offence, that the law now deems a pre- 
munire, ſhall ſuffer the ſame pains and penalties 
that perſons under a præmunire (as it is corruptly 
called for præmoneri) formerly did: though the 
offence itſelf, properly ſpeaking, of ſetting up, in 
particular inſtances, the papal power againſt the 
juriſdiction of the realm, after having been warn- 
ed againſt it by writ, (which conſtituted the ori- 
ginal offence): has ſcarcely in fact exiſted ſince the 
Reformation. A like figurative expreſſion occurs 
in Tully de legibus, lib. 2. c. 9. where in laying 
down an imaginary plan of laws for religion, he 
fays, any one who prin ann . {hall be deem- 
ed a parricide—* Sacrum ſacrove commendatum, 
qui clepſerit rapſitque, parricida eſto:“ that is, 
mall be treated like a parricide. i | 
Many as remote applications of legal (and per- 
haps of other) terms may be met with in antient 
writers; of which kind a remarkable one ſeems 
to occur in St. John's goſpel, c. viii. v. 4. „ee, 
abr, A. dasuα , AUTH 1 vun *%aTYAnPOn EA TTO r uoNαεννę vn. 
which, literally tranſlated, is,“ this woman was 
caught in the very theft, committing adultery :” 
but as to the ſenſe * meaning of the paſſage, it 
8 2 | 18 


376 NOT E 8 O N 


is very well rendered in the common tranſlation, 
« was taken in adultery in the very act.” It iz 
clear, however, this application of the term wane 
$-j», is remote and by analogy. For, 1. it pro- 
perly ſigni: es the taking a perſon in the act of el. 
ing only. Then, 2. by way of analogy, for de- 
tection in the actual commiſſion of any other 
crime, as in the above paſſage of St. John; and 
in Plutarch, who has likewiſe applied it to the caſe 
of adultery. 3. It has been more remotely applied 
to denote ſuch a degree of evidence of the com. 
miſſion of any crime, that 1s as clear and convinc- 
ing, as if the perſon charged was detected in the 
commiſſion of it: in which remarkable ſenſe Ly. 
ſias has uſed it. % c r ovopparre ode per Hate 
MONO NTEV. £4 9 ten t hu wurov Nita. 1 have dwelt 
longer on this expreſſion, becauſe it has been paſſed 
over by Grorius and Dr. Hammond in their Com. 
ments on the paſſage. _ ES 
Page 76- I. 12. Giving colour to pleadings has 
frightened ſome.) See Burnet's Life of Lord Hale, 
page 4. The meaning of © giving colour” in 
pleadings, is explained 3 Salk. 272, 273. andin 
Dr. Leyfield's Caſe, 10 Co. go. a, &c. ä 
Page 77.1. 17. A plea in general.) A plea with 
us is, ſtrictly ſpeaking, an anſwer to a charge,” 
whethar of a civil or a criminal nature ; though the 
word Preading is commonly applied to the whole 
written proceeding on record. The name itſelf 
“ Placitum,”” is borrowed from the Roman Law, 
and was there applied principally to the judgment 
or definitive part of the proceedings; placitum 
being in that ſenſe © id quod placet.” S0 Virgil 
expreſles the decree of Jupiter. En. i. v. 286. 


Sic placitum. Veniet luſtris labe ntibus ætas, 
Cum domus Aſſaraci, &c. | 


In 
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is the * manner the. ae of the Greeks, 
which the French * and other modern nations have 
contracted to arret. And it may be 8 tho? 
this language of a judgment 


Sic volo, fic jubeo, ſtet pro ratione voluntas, 


is in high character to expreſs the decree of Jupi- 
ter, or of monarchs on earth, as abſolute as Ju- 


piter is feigned by the poets; it would neither 


ſuit, nor is it copied by our conſtitution: “ Ideo 
* confederatum ęſt is the language of our law in 
all the judgments that are given and entered on 


record. 1 Inſt. 39. And this is certainly a more 


rational, and a leſs invidious expreſſion of that 
power with which the law, in its determinations, 
is obliged to intruſt one man over another. 

Page 78. I. 5,) The plea muſt not ſet out matters 
which amount to the e *. | Kc.) See Ho- 
bart's Report, 127. | 

Page 79. l. 14. The legi Nature to authorize the 
general iſſue. ] This is done now almoſt i in every 
act that paſſes, _ 

Ibid. I. 22. Never was made part of the law. ] 


| See above, note to p. 65. line 31. 


Page 80. I. 1. Indictment for barretry.) See Clarke 
and Periam, coram L. Hardwick, 1742. 2 Tr.. 


Atkins, 340. And to the ſame purpoſe K. and 


Grew, 5 Mod. 18, And Hawk. P. C. b. II. c. 25. 


9 59. and b. I. c. 81. § 13, 


Page 81.1. 32. One of our legal Antiquarians.) 
Somner on the Ports of Kent, p. 71. 

Page 82. I. 13. Comic humour.) So i in Donne 8 
ſecond Satyr. 


In parchment then, large as the fields, he draws Aſarances; — 
| _ Pope's 4th Vol. 


* See the Dictionnaire de W Voce Anxkr. 


The 
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The fame kind of humour is to be met with | in 
Sir R. Steele's comedy of the Funeral. 


Page 83. I. 23. In the common compari on.) See 
Eflay on Oriticiſm, v. 309. 


Woods are like leaves, and where they moſt abound, 
Much fruit of ſenſe beneath is rarely found. 


Page 85. I. 5. The other great external reſource 
to a . that of trade, for a long time, did hard) 
exiſt.) Commerce certainly exiſted at the period 
here ſpoken of, though comparatively in its in- 
fancy, even long afterwards. Sce 2 vol. Lord 
rz. 215, &c. 1 
Ibid. I. 18. 7% church, We are told, | had a third 
part of it. | That is to ſay, of the land, which 
was almoſt the only property in thoſe times. See 
Lord Lytt. 2 vol. p. 179, and the Authors cited in 
his margin. See likewiſe above, RO to p. Je 
line 18. 

Page 87. I. 17. The forms of conveyancing uſed i in 
early Times were few and /imple. | Very different, 
however, and even whimſical, as to their dats 
and execution. Often atte/ted by 17 or more wit- 
neſles, even in common feoftments, as Mad. Form. 
Anglic- 181, &c. But the manner of dating was 
exceedingly aflected ; and from the errors, even 
in that manner, are becoine intricate : of which I 
will add one inſtance and refer to others; it be- 
ing merely a matter of antiquity, uſeful only in 
reading antient deeds. Sometimes they were dated 
from the lunar cycle, ſometimes from the indic- 
tion. For the firſt ſee Mad. No. 225, where the 
date is Anno Gratiæ 1238, cycli videlicet Decenno- 
valis quarto—that is to ſay, the Lunar Cycle, that 
being the only one of 19 years; and the year is 
right, becauſe the year 12 38 correſponds x with the 


4th of that cycle. 
In 


In a charter of Robert Earl of Moreton, the 
date is A. D. 1085, indic. 14. concur. tertia Luna 
octavà apud Pevenſel.— Here the dates, where in- 
telligible, are wrong; for, by. calculation, it will 


be found, the true indiction for the year 1085 is 


8, the Lunar Cycle 3, and the Epact 3. This in- 
ſtance will be found in Dugd. Monaſticon, Vol. i. 
551. K ll ia oo 

Other inſtances may be met with in Mad. Form. 
Anglic. No. 231. 1 Dugd. Monaſt. 555. col. 2. 
2 Dugd. Monaſt. 959. col. 2. Other inftances, 
2 Rymer's Feed. 542. Ibid. 367. Ibid: 113. 

This fubject may be cloſed with two obſeryati- 
ons, 1. That in moſt of the inſtances I have met 
with, the calculations are wrong: and therefore 
we are not much indebted: to the monks for in- 


troducing aſtronomy into conveyancing, to miſ- 
lead, as well as te puzzle us. The rule of Com- 


putation may be found in Spelm. .Gloſl. voce In- 
didtio ; but much better in dur modern Elements | 
of aftronomy ; and from thence any one (if it is 


worth while) may examine whether the datés aſ- 


ſigned are right. But, 2. Even if they are right, 
they can be of no meaning, unleſs the year of our 


Lord, or of the King, are added; and if they 
are, of what uſe is ſuch ſurpluſage and redun- 
dancy? For inſtance, in that referred to 2 Ry- 
mer, 542, the date is Anno Dom. 1291. ndictione 


quarid Pontiſicatus Dom.“ Nicolai Papæ quarti 


anno quarto, et Regni 19 Dom, Regis Edvardi, 


Kc. Kc. . 5 . 
I could not have known here, that the 4th in- 
diction, as it is called, anſwered to the year 1291, 


or 19 K. Ed. I- for every period of the Cycle of 
Indiction has its 4th year; and they cannot all 
correſpond to the year 1291: but if the indiction 
had been accurately expreſſed, as the 4% year of 


the 
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the 66th Indiction, it might be found that the 4th 
year of that indiction could correſpond only to 
the year 1291. | _ — 
Page 89. l. 18. The great weight our anceſtors at. 
tributed to livery, is better known to us than their forms 
of conveyancing. | That our anceſtors, however, 
were not unacquainted with written forms, even 
in very early times, and probably on occaſion made 
uſe of the Greek tongue, there may be ſome rea- 
ſon to conjecture from the accounts left us by 
Strabo; who ſays, the Maſſiliotæ, or people who 
inhabited that part of France, about Marſeilles, 
(originally a.colony from Greece) ſpread the know- 
ledge of the Greek tongue ſo much throughout 
France, that it“ was uſed in their contracts which 
«© were drawn up in that language.“ Strab, Edit. 
Caſaub. fol. 181. a. and Strabo clearly proves that 
the Maſſiliotæ traded with Britain for Tin, Ibid, 
fol. 147, c. Theſe paſſages in Strabo, ſeem to ſup- 
port a reading in Cæſar that is controverted by 
ſome of his editors—ſpeaking of the Gauls, he 
ſays, Publicis privatiſque rationibus, litteris 
« Gracis utantur,”” lib. 6. $ 14, Hottoman re- 
Jets the word Græcis; which Dr. Clarke has pre- 
ſerved in his fine edition of the Commentaries. 
Page 91. I. 7. The books ſpeak of eſtates tail, as 
they may, by pofhibility, laſt for ever.] S0 3 Co. 61. 
a. 6 Co. 43. a. He calls them fettered inherit- 
ances, 10 Co. 38. a. | © Wy 
Ibid. I. 9. Lord Coke expręſiy ſays.] See 6 Co. 
40. a. e 15 
Ibid. 1. 22. That theſe bills were always rejected.] 
See 6 Co. 40. b. 5 1 
Ibid. 1. 23. Perpetuities continued for 200 years.) 
So Chudleigh's caſe, 1 Co. 131. b. and more par- 
ticularly Mildmay's Cate, 6 Co. 40. a. b. | 


Page 
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Page 92. 1. 4. Will of the Duke of Norfolk to that 
of the late famous Duke.) Alluding in the firſt to, 
Lord Nottingham's famous argument in print ; in 
the latter, to the Caſe on the old Duke of Marl- 
borough's Will, determined in Chancery, Mich. 
Term, 33 Geo. II. and on e in the Houſe of 
Lords, Feb. 7, 1763. 
Page 92, l. 19. Alienations in mortmain Lord Cole | 

ſhews.) 2 Inſt. 75. 
Page 93, L 4. Origin of our modern F 
This reaſoning will be better underſtood by look- 
ing into the printed Caſe of Drury and Drury. 
Dom. Proc. May 265 1762, and 1 Lord Raym. 
1 

Page 93, 1. 28. For the many ſucceſs ful attempts of 
 diſps/ing to @ uſe.) See the Recitals in the Stat. 27 

Hen. VIII. c. 10. and Lord Bacon's reading on 

that Statute. 
Page 94, I. 14. No good man will think of com- 
mending.) AB to Lord Coke” $ obſervation, 
2 nt. 7. 

Ibid. I. 20. Exccufory Deviſes came in about 9. 
Elizabeth's time.) Fulmerton's Caſe is ſaid to have 
been the ſirſt. Cro. Jac. 5 592, and recognized, I 
otra. 136% 

Page 94. I. 23. Though they have a ſmall tendency 
0 a perpetuity.) See Salk. 229, and 2 Eq. Ca. abrid. 

337, C- 

Page 0 5, L 1. S 0. Brydgeman and Sir F. North 
intended Truſtecs to preſerye contingent remainders.) 
See the reaſons annexed to the printed Caſe of 
Drury and Drury, Dom. Proc. May 26, 1762. 

Page 95, I. 5. The books have handed down Sir 
F. Moore as the Vr practiſer of the common convey- 
ance by leaſe and releaſe.) See 2 Mod. 252, and 2 
Comment, 3 39. | 

Page 
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Page 96, I. 19. The advice of Lord Coke.) 3. Co. 
6. Butler and Baker's caſe. 

Ibid. I. 30. Cid Greek will of Theophraſtus the 
Pbbilgſasber.) See the Will at full length, . preſerved 
in Diogenes Laertius vit' Fan edit. Meibo- 
mii, Vol. i. 296. 

Page 96, 1. 35. The imputation of loquacity Tull 
has fixed on the Greeks.) See de oratore, lib. 2, c. 
23, lib. 3, C. 4- 

Page 97, l. 21. Lord Coke has pointed out the 
cauſe of it.) In the Preface to his fecond Report. 

Page 99, I. 9. The attempt io render an "eftate 
unalienable, which the Iaw abhors.) See the Caſe 
of Stanley and Leigh, 2 Peer Will. 630, and the 


D. of Marlborough's Caſe above cited. 


Ibid. I. 26. In the feudal times they had other in- 
conveniences.) Theſe are expatiated on in Lord 
Bacon's reading on the Statute of Ules. 

Ibid. I. 27. The inconventencies.) Of perpetui. 


ties in general, and of eſtates tail in particular, 


are recapitulated i in a maſterly manner, by Ch. ]. 


 Popbam, in Chudleigh's Cafe, 1 Co. 138. b. 139, a. 


Page 102, I. 29. Many arcumſtances have occaf:- 
oned a deviſe to be conjidered as an execution of a 
Prager.) This notion was very ſtrongly inculcated 
by the Court of K. B. in the cafe of Swift and 
Roberts, Trin. 4, of the preſent King; though 
in the printed Report of that caſe, that ground 


of argument is unnoticed. See 3 Burr. 1488, 


— propoſed. * See above, ** 74 line 8. 


Page 109, I. 19. As where it is a county cauſe 


about a bridge.) This ſuppoſition alludes to a caſe 
that happened, Trin. 2 Geo. III. B. R. in- which 


this and ſeveral other inſtances are cited. The 


name of it is K. and Harris. 
Page 119, l. 36. This comes pretty near the mo- 


Page 
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Page 124, I. 2. Each is ouly an 2 of a 
crime.) Lord Coke expreſſy ſays, an indictment 
is but an accuſation, and i in lieu of the — de- 
claration, 9 Co. 118, a. 

Page 125, I. 9. If the Grand Fury throw out the, 
| bill.) In what caſes, fee Saville and e 
Lord Raym. 374. 5 

Page 131, l. 13. Swift's cow.) Voyages, 2 vol. 
edit. Hawk. . 

Page 132, l. 26. The Law will not permit an aff 
davit or oath of the party, by going out of the charge, 
ts be made an inſtrument of Scandal. 5 Aſtley, v. 
Young. 2 Bur. 810. 

Page 136, I. 29. Un an Somer”s impeachment.) 
See the 1418 article; to which he has anſwered, 
by denying the concluſion. It ſeems not impro- 
bable but ſome part of his doctrine in the Banker's 
Caſe, which leans this way, might be the grounds 
of this charge. 

Page 136, l. 32. Like Tom Touchy in the W 
8 Numb. 1222 

Page 139, l. 9. The ſpeedinefo of ſic in Tu urkey 
is openly avowed on this principle.) See Sir W. T em- 
ple, Eflay on Heroic Virtue, fol. edit. 225. 

Ibid. 1. 27. As Czar Peter had.) See the Pre- 
face to Lord Whitworth's Account of Ruſſia. 

Page 140, l. 16- Sir H. Spelman.) See his ela- 
borate Tan on the Terms, publiſhed in his Re- 

li qui. 

Page 141, l. 6, Sir Thomas Smith.) See iche 
his own Book de Republica Angl. or Spelman' s Re- 
liq. before N p. JF. 

Ibid. 1. With other countries.) The Roman 
Law owed: three years tor civil ſuits. Wood. 

Imper. Inſtit- fol. 295. 
bid. I. 33. Clauſe in Magda: Charta.) Cap. 29. 
Mr. * Blackitone's very elegant edit. in fol. p. 55. 


Tage | 
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Page 142, l. 6. No real poverty is an excuſe for 
the commiſſion of theft.) Lord Hale and Mr. Haw. 
kins want reconciling to each other upon this 
point: the latter ſeeming to have made an allow. 
ance in the caſe ſuppoſed, which the law itſelf 
does not; and the former, if he is right in his le. 
gal poſition, yet is oppoſite to that humanity 
Which may ſeem to arraign the law itſelf of ſeve. 
rity ; is certainly, however, at variance with his 
on conduct, which was ever dictated by huma- 
nity; and which often led him to relieve thoſe 
vagrants, whom, in the capacity of a judge, he 
would cenſure as criminals. (See B. Burnet's Life 
of him.) The paſlages in the Pleas of the Crown 
of thoſe great lawyers, to begin with Hawkins, 
are 1 Hawk. fol. 93, ſet. 20, where that writer 
allows the authorities cited in his margin, that 
ſeem to prove the caſe of extreme neceſlity to be 
an excuſe from felony, provided the neceflity that 
induced the invaſion of another's property did not 
ariſe from prodigality, or idleneſs in neglecting 
his own, And beſides the authorities there cited, 
it may be obſerved, Lord Bacon, in his Maxims, 
adopts the opinion of Stamford; and aſſerts (with. 
out an expreſs limitation as to the cauſe of the 
neceſſity) * that if a man ſteals viands to ſatisfy 
his preſent hunger, this is no felony nor larceny.“ 
Max. Regul. 5 Tracts, p. 55. Lord Hale, on the 
other hand, totally denies this to be the law of 
England, from the grounds mentioned in the Dia- 
logue, which ſeem to be the moſt tenable grounds; 
and from the manifeſt inſecurity of property, if any 
man might carry in his own breaſt a diſpenſation 
from the law eſtabliſhing property by an allegation 
of a neceſſity, of which, he ſays, none but the party 
himſelf can judge. See Hale, Hiſt. Vol. i. p. 54, 


and 566. 5 
This 
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This latter reaſoning, however, ſeems not alto- 
gether admiſſible : for this ſpecies of neceſflity 
ſeems to be a fact as capable of being aſcertained 
by evidence, as any other caſe of neceſſity allowed. 


by the law; of which many inſtances are men- 


tioned in the books. Beſides, it is impoſſible to 
be ſuppoſed that when the Jewiſh law, which, 
though it did not excuſe theft in theſe circum- 


ſtances from penalties, yet * did not mark it with 


the ſame infamy ; and when writers of natural 
law (ſome of whom Lord Hale cites) allowed ex- 
treme neceſlity as a plea, that in their idea the 


truth of it in point of fact could not be aſcertained. 
Lord Hale, it is true, complains, that in France, 


and elſewhere, the Jeſuits had made a very bad 
uſe of thoſe maxims of natural law, by encourag- 
ing theft. Perhaps fo; but at this day, by the 
law of France, it is otherwiſe : Parochial proviſion 
has not yet obtained there; and, excepting ſome 
few hoſpitals for public relief, of modern founda- 
tion, as at Paris, Lyons, &c. the indigent depend 


altogether upon the monaſteries or privace quetes, 
the latter of which are collected from houſe to 


houſe on the great feaſts; and in ſome places, as 
at Blois, by ſome young lady of the firſt diſtinc- 
tion in the pariſh. But in France, the caſe of ne- 


ceſſity is allowed as a plea againit the puniſhment. 
of theft; or rather, as a very ſenſible writer has 
put it, is excluded from the definition of the crime, 
Theft, he defines from the Roman Law, “ con- 
e trectatio fraudulenta rei alienæ lucri faciendi gra- 


e tia, &c. and adds, /or/que on prend par necgſſité et 
uniquement pour $'empecher de mourir de faim, on ne 
tombe point dans le crime du Il. Vouglans. Inſtit. 
zu droit crimin. 553- fe np 


Ste Proverbs, c. 6. v. 30. 315 


IJ. ord 
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Lord Hale, however, under the impartiality of 
a judge, never forgets the feelings of a man; and 
adds, in concluſion—“ Though I do agree a judge 
ought to be tender in ſuch caſes, and uſe much 
diſcretion and moderation.” fol. 566. 

Page 142, I. 11. Proviſions made by law for the 
poor. | That is, the Syſtem of Poor Laws from 
the 43 Eliz. to this time. Till the diflolution of 
the monaſteries, it has been commonly thought 
the poor were maintained only by them; but there 
are ſome antient ordinances (particularly one in 
the Mirror, c. 1. $ 3.) that look as if parochial 
proviſion was always the legal one; and conſe- 
quently the ſtatute of Eliz. in this caſe, only re- 
vived, new-modelled, and effectuated the Com- 
mon Law. The words of the Mirror are re- 
markable - Ordeine fuit que les povres fuiſſent ſuſ. 
teinus per les Parſons Rectors et les parochians, cy 
que nul ne moruſt per default de ſuſteinance. 
Page 142, I. 20. Infolvent lau- humane expcdi- 
ent.] The king of Pruſſia's Obſervations ſeem 
juſt. Memoir. Brandenb. Vol. iii. p. 134, edit. 
4to. Solon, it ſeems, brought in laws for the re— 
lief of Inſolvent Debtors. L « vouedrrns Ab, 
OiAwy nTT@wevs; oP4Novrov, XPEQN EILHTHEYATO ATIOKONMACL. 
Solon the Athenian lawgiver, at the requeſt of ſome if 
his friends who were in debt, introduced an abolition f 
debts. Sce Suidas in Voce L. Perhaps, Suidas 
means, that Sn ſirſt introduced this kind of laws 
into Athens; for Hen. Stephens, in his explana- 
tion of the word «77%, has cited the very ſame 
exprellion 3:/#: E ⁰e anooru; ſomewhere from Plu- 
tarch, as applied by him to Lycurgus ; who there- 
fore had done the ſame at Sparta zoo years“ be- 
fore Solon did it at Athens. The moſt learned 


* Sce Dr. Blair's Tables. | 
EE” moderns 
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of Cicero. 
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1 1 been of opinion that the Dent 
ral Law * de debitore inope in partes diſſecando“ 

was made to enforce a diviſion of the effects or 
ſervices of the debtor among his creditor, and 


therefore in the firſt caſe it was ſomething of the 
nature of our Bankrupt Laws. See Heineccius 


Antiq. Juris Romani, lib. 3. tit. 30. § 4, p. 159. 
and particularly Dr. Taylor's very learned Com- 
ment on that Law, publiſhed 1742, 4to. vindicat- 
ing the ſenſe and humanity of that conſtruction 
againſt the literal interpretation contended for by 


ſome of the Antients. 


Page 143, 1. 27. The obligation to fatisfy 203] re- 
dive with the porber of doing 77. And of that opi- 
nion was Lord Hardwick, I AF: Atkins, A 56 ex 
parte Burton.1 

Page 144, L 19. I amerced a plaintiff. See the 
Caſe of Saville and Roberts, 1 Lord Raym. 380. 

Page 145, I. 5. In former times real actions <were 
aint the only ſuits.] In ſupport of what is here ad- 
vanced, fee the following authorities: Booth on 


real Actions, fol. 247. 2 Inſt. 511. Madox's Hiſt, 
of the Exchequer, c. 12. p. 293. and 5 Co. 39. 


Page 147, Il. 22. Horm an acquaintance with Lord 
Coke again/? his ton direclions. He tells them they 


Jhould firſt read the later Reports.} He telis them ſo 


in the Preface to onc of his Reports; and Sir Har- 
hottle Grimſtone, in his Preface to Cro. Car. adopts 
his way of thinking. The ſame general advice is 
to be derived from Lord Hale's Aamirable Pretace 
to RolPs Abridgement. | 

Ibid. 1. 29. Gr otits gi ves t5 the Jud iy of hiftory.] 
See his ſmall Treatiſe de Inſtitue dis Studiis. 

Page 148, I. 8. Out of the old fields. muft fring te 
cw corn. | Preface to the lirſt Re bort, 40 linem. 
Page 149, . 25. Dr. Middl. 795.1 In his Life 


3 e 
| &% I 
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Page 149, l. laſt. Has copied his rant. For 2 
like ſublime idea of the profeſſion of a lawyer is 


expreſſed in Tully de Legibus, b. 1. c. 4. Quid 
enim eſt tantum, quantum Jus Civitatis? quid 


autem tam exiguum quam eſt munus hoc eorum 
qui conſuluntur. and concluding (c. 6.) et qui 
aliter jus civile tradunt, non tam juſtitiæ quam 
litigandi tradunt vias. —It is not improbable, but 
that this paſſage might in a manner be the mould 
of that cited from the Letters on the Study of 
Hiſtory, 8vo. p. 149. 

Page 151, I. 20. Lay People.] Finch has uſed 
this expreſſion no leſs than ſeven times in the com- 
paſs of two Pages. Law, B. 4. p. 381. 2. 

Ibid. 1. 22. Mr. Madox tells you.) Hitt. Ex- 


chequer, c. 2.5 9. fol. Edit. 41. 


Page 151, J. 33. From the Parliament Roll. ] The 


Roll cited is in the Preface to Gibſon's Codex. 

Page 152, Il. 16. U/age pretty well eſtabliſhed the 
common lawyers in the cu ftody of the great ſeal. ] See 
the Chronicles of Dugdale, Rapin, and Sir Char- 
tes Whitworth. 


Ibid. 1. 24. Lord Coke Jays. ] In the Proem to 


his 2 Inſt. 1. 


Ibid. I. 28. Selden. Ad Fletam, c. 7. 8 7. fol. 


518. 


words, as they have been underſtood. ] Lord Lyttlc- 
ton has proved, that the word © Univerlity”” was 
not for a long time a local term. Vol. ii. p. 328. 

Page 153, 1. 3. Forieſcue and Lord Coke. ] For- 
telque,: c. 4, 48, 49. Lord Coke's Preface to 
3 Report. 

Page 153, Il. 19. Some difertations of this Kind.) 
Particularly by Mr. Agard; Mr. Joſeph Holland 
the fame, I take it, who is mentioned by Lord 
Coke in his Preface to zd Report); and by 


Mr. 


Ibid. I. 32. No evidence of hiſtory to explain theſe 


) 
; 
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Mr. Whitlock, afterwards 2. Judg e of the King's 
Bench in Car. I. time, and ker of Sir Bulſtrode 


Whitlock. 
Ibid. 1. 27. Seem to home been fixed in the center of 


the /0wn.] So Forteſcue deſcribes them, c. 49. 


Page 154, I. 6. Map of London in 2. Elizabeth's 
time.] In Maitland's Hiſtory of London. 
Ibid. 1. 27. The number of diſtin houſes. ] Lord 
Coke in his preface to the third Report reckons 14 
Inns of Court and Chancery, comprehending the 
two houſes of Serjeants Inn; all of which, except 
Serjeant's-Inn 1n Fleet-ſtreet, are more or leſs de- 

dicated to the Law at this day. | 

Page 155, I. laſt. The editor of Sir H. Spelman 
yt quite fo accurate.) For this inaccuracy, is to 
be laid to the Editor of the Gloflary ; Spelman 
having carried it no further than the letter R. 
See Bp. Gibſon's Life of Sir H- Spel man, prelixed 
to his Remains. The paſſage cenſured in the Dia- 


logues, is in the Gloll. tit. Serviens ad Legem, 


Page 156, I. 3. Apprentice. ] Apprentice and 
Barriſter are underſtood in general to be the ſame, 
2 Inſt. 214, and 2 Fx, Atkyns, 174. Mitchel's 
Caſe. 

A learned writer of theſe times (in his Obſerva- 
tions on the antient Statutes, p. 279, notes, 24 
edit.) ſeems rather diſguſted with the common me— 
chanical ſenſe of this word; and thinks the Pro- 
feſſion degraded by the application of the term to 
any of its members: and from thence labours to 
ſhew that our old writers have, in reality, been 
miſtaken in their application of it to a liberal pro- 
feſſion. He conjectures the word © apprentice” 
(lo uſed in our books) to have been © an erroneous 
manner of filling up the contraction ap-de-la- 
* ley; which meant (as he concelves) appris de la 
* ley, and not apprentice de la ley.” It may 
te lo: but does this get rid of. his objection? 

Ft | „ Vt 
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What is there, in the genuine ſenſe of the word 
apprentice, (which ſignifies nothing more than a 
learner) more illiberal than in the word- appris? 
Are they not both formed from the ſame root? 
But the word is become illiberal, by its application 
to common trade.—To this it may be obſerved, 
that the original ſenſe of words traced to their 
etymology, will deviate greatly in courſe of time 
in their ſubſequent application : and this flux of 
language is full as remarkable in the names of fi- 
ences themſelves, as of profeſſions and offices in life, 
which are things of a much more variable nature. 
Perhaps hardly one of cither in its preſent applica- 
tion, correſponds exactly with its original mean. 
ing: the reaſon of that, in many caſes, is, that the 
name, for common convenience, has all along con- 
tinued the ſame, but the thing has not; and there- 
foxe inall theſe caſes, the name is ſometimes to great, 
and ſometimes 7 mean, for the thing it deſcribes. 
Thus, Hiſtory, as if it comprehended all knowledre, 
is too great in its etymology for an application to 
a mere detail of facts. Thus Mujick is a term com- 
prehenſive enough for all the liberal arts; and in. 
deed, however conſined at preſent, it is evident 
from the paſſages cited * below, that under this 
term the Antients included Poetry, Philoſophy, 
and what in general are called the Belles Lettres. 
Geometry, on the other hand, which has the range 
of the univerſe itſelf for its field, is too mean a 
name for the ſcience in its preſent ſtate. Thus too 
in oflices, the terms apprentice and clerk +, origt- 


* See the Plutus of Ariſtophanes, 2 1 v. 190. Terence's 
Prologues to the Heautontim, v. 23. to the Hecyra, v. 15. and 
uintil. lib. 1. c. 16. Illis antiquis temporibus /idem Muſici & | 
ales et Sapientes judicarentur - Mittam altos, Orpheus et Linus, 
&c. and ſo Cic. 1. Tuſc. Queſt. 

＋ See Dial. II. page 231. 
| | nally 


DASLOGVE N, am 


nally of the moſt liberal import, and from thence 


applied to learned Profeſſions, is now perhaps de- 
graded by the generality of the application; as on 
the contrary, thoſe of Serjeant, Marſhall, Steward, 
are raiſed from their original, by being- uſed to 
denote ſome of the firſt rank in life, and in the 


Profeſſion of che La ln © e 
Page 157, I. 5. Dugdale, inſtead f defining, co- 
pics Lord Coke. See Co. Preface to 3 Report, and. 
Dugd: Origin, Jurid, 1 8 
Ibid. I. 22. Like the ſcholars of Pythagoras.Þ The 
five years ſilence injoined by Pythagoras, is touch- 
ed ON by many writers -, gionen dero: £0086 0%; 2 
Twy Ts Tvbayoex Tigoberray' IENTAETH TAP XPONON yoxey 
gar. Suidas in voce Pythagoras. If is a proverb; 
Icoill be more ſilent than thoſe that have been. brought 
1% by Pythagoras, for they practiſed filence five years lo- 
gether. So Lucian, in his auction of Philoſophers, _ 
when Pythagoras is put up to fale, makes him tell 
the bidder, that in order to inſtru& him, he will 
teach him T0 eee TpwroOv. 1v%m pexxpm 3% afavn NENTE 
ON ETEQN Da nde, firſt to continue in long unbro- 
ken ſilence, and ſay nothing for five whole years. This 
anecdote of Pythagoras? ſilence has hkewiſe given 
birth to ſome lively Greek epigrams. See Bro- 
dæus' Collection, fol. 157. The Indian Brachmans, 
it ſeems, injoin ſeven years ſilence to their Novici— 
ates. Voltaire Hiſt. Univerſ. Vol. XI. p. 51. . 
Page 160, I. 26. The Roman laws had ſcarce any 
regulations as to Lawyers in the age of the Republic.) 
What they had afterwards, ſee Dr. "Taylor's Ele- 
ments of the Civil Law, p. 39. and Wood's Inſtit. 
Imperial Law, fol. edit. 298, b. 4, cap. 1. 
Ibid. 1. 34. In the Athenian tate, orators.) See 


Petit Leges Atticæ, Tit. 3. lib. 3. fol. 18. wn woiatur 


U EF), Pt1T 2 TPLGKOVTE ETM YE OVOTE, &C. That No One appear 


as a public ſpeaker, that has not attained the age of thir- | 


"F-£:2 ty. 
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1. See Petit's Comment, fol. 259. Perhaps it 
may be worth adding, that in Greece the under- 
ſtanding was fuppoſed to arrive at its maturity at 
the age of thirty, and to begin to decline at about 
nine-and-forty. exten Jg To tee TWH.Q, UFO TWY ThUGKOVTE tr 
peex;pe F TEVTs Xa Tþ6ag%0VT%* n de Vuxx, Fe T& £Yv05 dear TELTYLOTH, | 
T he body continues in full vigour, from the age of thirty 
till feve-and*thirty ; but the intelleft, till within one of 
et. Rhet. b. 2. C. 14. 
Dr. Middleton, I remember, obſerves that De- 
moſthenes firſt began to diſtinguiſh himſelf in 
Athens (as Tully did in Rome) at the age of 27; 
which, if it is an exception to Ariſtotle's obſerva- 
tion, it is certainly no impeachment of the juſt- 
nels of it; becauſe: Ariſtotle, if he is ſuppoſed to 
mean that the underſtanding in general is in its 
full vigour at thirty, did not mean to make genius 
the ſtandard of human nature. Beſides, the dawn 
of genius, like that of ordinary faculties, is ſurely 
to be diſtinguiſhed from its meridian. See Mid. 
Life of Cic. edit. 4to. p. 37. It may be added, 
however, that as to Demoſthenes, this point is 
controverted by Monſ. Toureill, both from the 
authority of Demoſthenes himſelf, and from the 
inconſiſtency of Plutarch, on whom Dr. Middle. 
ton founds his obſervation. Toureill, pref. 
Ibid. I. 35. In the Athenian State, Lawyers, diſ- 
tinguiſhee merely as ſuch, ſeem to have been of (little re- 
gard.] In ſupport of what is here advanced, with- 
out going far back to antient authorities, it may 
be ſufficient to rely on the opinion of an eminent 
writer, whoſe reſearches on the ſubject of his pro- 
feſſion, are in great eſteem. << qual altra Gente 
ce poſſiamo noi qui in mezzo recare, la quale colla 
* Romana poteſſe in cio contendere ? - - - non i 
«© Greci ſteſſi (per tralaſciare d' attri) preſſo de 
5 quali Vuflicio de' Giureſconſulti fi reſtringeva 
| 00e 


DIALOGUE NR 203 


« coſe pur troppo tenui, e baſſe, e la lor opera ſi 
« raggirava ſolamente nelP azioni, nelle formole, 
d e nelle cauzioni; in guiſa, che i Profeſſori, come 
« quelli ch* erano della pin vile e baſſa gente, non 
« yenivano decorati col venerando nome di Giure- 
« ſconſutti, ma di ſemplici Prammatici.” Giannoni 
Iſtoria Civile di Napoli, tom. i. lib. 1. c. 7. 
Page 161. I. 7. Great body of Laws, if it is in a 
great meaſure the conſequence of Freedom. | See con- 
cluſion of the third Dialogue. £ 
Ibid. 1. 29. Purity of the profeſſion. ] See Juſtice 
Mitchel's Caſe. Tr. Atk. Rep. Vol. it. 173. 
Thid. I. 33. As Tully has done.] De Oratore. 
Page 162. |. 11. The antique maſques and revels 
upon extraordinary occaſions. | The writers mention- 
ed in the Dialogue will ſhew, that no expence or 
invention were ſpared in thoſe exhibitions. The 
times during the reign of Q. Elizabeth, and long 
after, were ſurpriſingly romantic. In the late pub- 
lication of Lord Bacon's Letters, by Dr. Birch, 
the ſpeeches penned by the then Mr. Bacon, on oc- 
caſion of a device exhibited to the Queen in 1 595, 
on the anniverſary of her acceſſion, are preſerved ; 
the general deſign is not altogether unlike the en- 
tertainment exhibited to Darius, mentioned in the 
ſirſt book f Eldras; e.... 8 
The laſt revel in any of the inns of court was in 
the Inner Temple, held in honour of Mr. Talbot, 
when he took leave of that houſe, of which he was 
. bencher, on having the great ſeal delivered to 
im. | - 
A friend, who was preſent, during the whole 
entertaiament, obliged me with the following ac- 
count ; which, with ſome circumſtances ſupplied 
by another gentleman then likewiſe preſent; ſeem- 
ed worth adding here, by way of compariſon 
| with 


2 


394 N O IT E S ON 


with thoſe in former times; ; and as it may proba. 
bly be the laſt of the kind. 

On the ad of Feb. 1733, the Lord Chances 
came into the Inner Temple Hall about two of the 
clock, precededby the maſter of the revels (Mr. Wol. 

laſton) and followedby the matterof the Temple(Dr. 
Sherlock) then Bp. of Bangor, and by the Judges 
and Serjeants, who had been members of that 
houſe. There was a very elegant dinner provided 
for them and the Lord Chancellor's officers; but 
the Barriſters and Students of the houſe had noother 
dinner got for them, than what is uſual on all Grand 
Days ; but each meſs had a flaſk of claret, beſides 
the common allowance of port and ſack. Fourteen 
Students waited at the Bench Table, among whom 
was Mr. Talbot, the Lord Chancellor's eldeſt fon: 
and by their means any ſort of proviſion was eaſily 
obtained from the upper table by thoſe at the reſt. 
A large gallery was built over the ſcreen, and was 
filled with ladies, who came, for the moſt part, a 
conſiderable time before the dinner began: and the 
muſic was placed 1n the little gallery, at the upper 
end of the hall, and played all dinner time. 

As ſoon as dinner was ended, the play began, 
which was Love for Love, with the farce of the De 
vil to Pay. The actors, who performed in them, 
all came oak the Haymarket in chairs, ready dret- 
ſed ; and, as it was ſaid, refuſed any gratuity for 
their trouble, looking upon the honour of diltin- 
guiſhing themſelves on this occaſion as fuſlicient. 

After the play, the Lord Chancellor, Maſter of 
the Temple, Judges, and Benchers, retired into 
their Parhament chamber ; and, in about half an 
hour afterwards, came into the hall again, and a 
large ring was formed round the fire-place (but no 
fire nor embers were on it). Then the maſter of 
the revels, who went firit, took the Lord Chancel- 


lor by the right hand; and he, w vith his left, took 
Mr. 
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Mr. J. Page, Who, joined to the other Judges, 
Serjeants, and Benchers preſent, danced, or rather 
walked, round about the coal fire, according to the 
ud ceremony, three times; during which, they were 


aided in the figure of the dance by Mr. George 


Cooke, the prothonotary, then upwards of 60: 
and all the time of the dance, the antient ſong, ac- 
companied with muſic, was ſung by one Toby 


Aſton, dreſſed in a bar gown, ' whoſe father had 
deen formerly Maſter of the Plea Office in the King's | 


Bench. . . 

When this was over, the ladies came down from 
the gallery, went into the Parliament chamber, 
and ſtayed about a quarter of an hour, while the 
hall was putting in order; then they went into the 
hall and danced a few minutes. Country dances 
began about ten, and at twelve a very fine collati- 
on was provided for the whole company: from 


which, they returned to dancing, which they con- 
tinued as long as they pleaſed ; and the whole day's 
entertainment was generally thought to be very 


genteely and liberally conducted. The Prince of 
Wales honouredthe performante with his company, 
part of the time: he came into the mulic gallery 
incog. about the middle of the play, and went 
away as ſoon as the farce of walking round the coal 
fre was over”? © i 2 ND 
Page 162. I. 27. The raillery our poets have thrown 
upon the diverſions now before us. | See Dr. Donne, 


in his Satires—Prior, in his Atma—Pope, in his 
Dunciad—Not to mention the Dance in the Re- 
hearſal ; where that abovementioned of round-about 


our coal fire 18 meant to be taken off, 


Page 165. I. 13. Longinus compariſon of the Odyſ- 


fey to the ſetting ſun.) In his ninth chapter, his 


words are, Obe, % T1 Ove, rar e Th; 0? KATO VOY re 


Oldie, i & AIXA THE ZE®OAPOTHTOE HIAPAMENEI TO 


METEOOE. 
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METE®OE. Edit. Pearce, 8vo. p. 56. Whether 
Prior had the latter words in view, one can not 
ſay but it is difficult to conceive how the ſaine 
image could be more accurately or forcibly tranſ- 
terred from one language to another. That lively 
and moſt agreeable writer was very fond of copy- 
ing from the Grecian ſchool, but always in ſuch a 
manner, as to ſhew the maſter where he even meant 
to imitate ; of which this little poem is a beautiful 
. Inſtance : the learned will eaſily trace in the /ooking- 

glaſs of Prior, the poet and his muſe (as it may be 
| inſcribed) of Moſchus.—“ Caprice” is the general 
| ſubject of both Poems; and many images of the 
latter are tranſplanted into the former. 


N T 
= 
DIALOGUEKE IM 


AGE 172. The ſeveral ſcenes, alluded to 
in the introduction, are ſo well known in 


themſelves to moſt travellers, and have been ſo 
often deſcribed, that very little need be ſaid of 
them here. To the other formal accounts of h 
Lake of Geneva, may be added, the more pictu- 


reſque one of Rouſſeau, in his N ouvelle Heloiſe, Let- 


tre 6. and 17. part Ach; who, it may be obſerved, 


tho” a citizen of Geneva, has given a much more 
pleaſing idea of the lake, and of the ſimplicity of 
the Valeſians, than he has of the liberality of his 


own fellow-citizens. See Nouvelle Heloiſe, 25 . 


1. lettre 23. and part 6. lettre 5. 
The Boromean I/lzs, in the Lago Maggiore, and 


fall of the Rhine near Schaft hauſen, are deſcribed by 
Keyſler and other writers. As to the / nking of the 


Rhone, ſomething may be ſaid here, as it is not fo 


caly to find a deſcription of it in print; conſidera- 
bly to the right, out of the great road from Gencva 
to Pont- beauvoiſin, very near Pont Bellegare, are 


the remains of a bridge 2, called Pont de St. Luce, 


where 
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where the Rhone is interrupted by prodigious 
rocks, ſinks under-ground after forming a pool of 
above 100 feet depth, and totally difappears, leav- 
ing the ſeveral intermediate ſpaces, between the 
huge maſſes of rock that block up the channel, quite 
dry; and afterwards burſts out again with great 
rapidity, about a gun. ſhot from the point where it 
loſes itſelf. The channel beyond is terminated on 
each ſide by very high perpendicular rocks; and 
the river, it is ſaid, after the melting of the ſnows, 
riſes there above 30 feet. The Mole in Surrey, 
and the river Arethuſa in Sicily (mentioned, Vir- 
gil, 10 Eclog. and 3 En.) are ſimilar inſtances of 
rivers loſing themſelves underground, and for a 
ſpace interrupting their courſe. 
The Alps are characteriſed as the nur/e of everlgl. 
ing ſnows and pillars of the ſky, images borrowed 
from Pindar's deſcription of Etna in his wh CNY: 
thian. 


K 


A #þavie ouvixe 
NiÞotoro Airva, xv 
Xiovog og] Tub. 


The rivers alluded to are the Rhine, the Rhone, 
and the Tefin, which all riſe among the Alps; not 
to mention ſeveral other rapid rivers whoſe courſe 
is more confined. 


Page 173. I. 1. Like the travelling of Homer's 
deities, | The line alluded to are b 


Qs ear * 89 dion Ora Arvrowrcvc; H en, 
By ge PPT Jet Ofpewv £5 pax poy OXxuuroy. 
Ng or evuitn vos uE og, 077 £76 ro 


Ta enables, Opti TrwxkrihenTs Your 
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« Evd wanv 1 eb, MEVOLVN THE TE WOAAK? 
Ng xp4:;Fv@; wilavist Jette r Hen. 


The crembling Queen (th' Almighty order given) 
Swift from th? Idæan ſummit ſhot to heaven, 
As ſome way-faring man, who wanders o'er 
In thought, a length of lands he trod before, 
Sends forth his active mind from place to place, 
Joins hill to dale, and meaſures ſpace with pace 3 
80 ſwift flew Juno to che bleſt abodes. 


Thu 174. 4 12. Some allow us nothing but hips | 


and haws.] See this touched on, Spect. No. 69. 


Ibid. 1. 28. Add! fon. J In the Spectator, No. 


7 


Vol. vii. p. 279. Letter I. 

Page 175. I. 3. That lively monarch. ] Char. II. 
who made this obſervation. See Sir W. Temple 
on Gardening, folio edition of his works, p. 181. 

Paige 176. . 6. 1 2 can give up that ami- 
able enthuſiaſm of viſiting places famous by tradition.) 
This enthuſiaſm has been finely deſcribed by Tully, 


in more than one place. Sce lib. 5. de anbus, and | 


de legibus, lib. 2. c. 2. 
Page r77.-1.:9.:--The imprecation of the Tartars, 


in wiſhing they may live in one place.) See Be I's 


Travels to Peterfburgh, Vol. i. p. 33. de eat 
Page 1709. L432. 3 afeftign, ] Sir W. 
Temple conſiders parental authority in oppoſition 


to contraf, as the origin of Society. On Govern- 


ment, àvo edition, p. 60. 63. "Chence he con- 
cludes the government of a lingle perion 15 the 
moſt natural, p. 82. And yet he cails the 6 2115 ut 


if the People the Bottom, or Foundation of Go- 


vernment, p. 84, 98. May ut not be ſaid 


MT” 


Perg 


Pop z's Tranſlation. 


93. | 
pid. 1. 30. Biſhop Berweley. | Pope's Letters, 


; 
} 
! 
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pergit bn ſecum 
Frontibus adverſis opponere ?. 


. 180. 1. laſt. Would appeal to fact.] Sir W. 
Temple's great objection to compact being the ori. 
gin of Society, ſeems to ariſe from this quarter, 
de the want of facts, or any actual compact.“ Mr. 
Locke, in deducing from principles, the true ori. 
gin of Government, was aware this objection 
would occur; and hs anſwered it from the hlence 
of Hiſtory. On Govern. S. 100, 101. 

Page 182. l. 9. The actual adminiſtration of Go. 
vernment.] This obſervation is much inſiſted on in 
the courſe of this Dialogue: without a conſtant eye 
to it, the Conſtitution of this or of any other coun- 
try will be ſo far from being a thing fixed in its 
nature, that it may be every thing i in its turn : and 
one might as well miſtake the variation of the ma. 
riner's needle for the line of direction. It was 
therefore neceſſary to ſet out with, and all along 
to regard this diſtinction. See § 8. p. 183. § 16. 
p. 196. F 18. p. 204. F 20 p. 213. § 64. p. 311. 

Page 182. I. 15. Every law (as a wiſe antient 
| obſerved) is a kind of compadt, and a ſecurity of fone 
right. | The words of Ariſtotle, the ſubſtance of 
ite obſervation is engrafted in the Dialogue, are 


—0 Noreo⸗ Yuytoxyy 2 vc On AvxeDpwy 0 To es ns, EY URTHS 2). 
Aue di xνjQ RANA HE 0405 FOLKV ayubs; rai Crna; 186 Tro. 


Ariſt. Polit. edit. Franc. $ 19. p. 74. Dr. Tay- 
lor, in his Elements, has paraphraſed this admira- 
ble paſſage of Ariſtotle's; and illuſtrated it by ſome 
citations from the Roman Law. Elem. 154. For 
2 Comment to the latter part of Ariſtotle's Obſer. 
vation, ſee 2 05 to page 246. 

Page 183. I. 9. Perefixe, and other Hiſtorians, 
tell us "Henry the Fourth entertained a project.] See 


likewiſc the Memoirs of his own miniſter, Sully. 
Vol. 


* CT — Ly 


entertained any idea of. Eſſay fur PHiitoire Gene- 
ral, Vol. XIV. p. 381. 5 5 "Tod 


Page 183. I. 17. Mr. Locke.) On Government, 


$ . 5 „ 
Page 186. I. 8. The Free States of Italy.] See 
this admirably deduced in Machiavel's firſt book of 


the Hiſtory of Florence. The ſame ſubject is like- 


wiſe treated of more at large in Denina's Revolu- 
zioni d'Italia. oo di tr 

Ibid. I. 30. Mr. Pope, when he ſays, &c.] Mr. 
Pope, however, was not ſingular in this notion ; 


Sir W. Temple had broached it long before him. 


See Eſſay on Pop. Diſcont. fol. edition of his Works, 
Vol. i. p. 66 | 


Page 187, l. 13. Mr. Pope himſelf had on ano- 


ther occaſion, expreſſed himſelf very differently.] See the 
the Letters to Bp. Atterbury, Vol. IX. Letter 4. 


p- 79- 


iii. p. 87—92. 4to edition. 


original runs thus. ap TpoxSphrivauy © Fevrwv TW Avyw 
aþ15wv £0YTWY q niert pe q ji 2 tec πνe. rομαονν THT 
mposzu hefe. Tor of the three given forms, each ſuppoſ- 
ed the beſt of its kind ; that is to ſay, the bet democra- 


, oligarchy and monarchy ; I init the laſt is by far 


the moſt preferable in itſelf. Herod. Thalia. lib. 3. 5 
$2. edit. Gale. Burlemaqui, who undertakes to 
diſcuſs this queſtion (in his Droit politique) has 
tranſlated the whole paſſage into French, and in- 


ſerted it into his text, and ſays little more. Vol. ii. 


part 2. c. 2. V 
Page 189. IJ. 2. Government will be ever fluctuat. 

ing.] The King of Pruſſia's reflections on this 

ſubject are animated and fine. Mem. Brand. Vol. 


Ibid. 


DIALOGUE Il. _ 
Vol. iii. 4to. 382. and before: which project, Vol- 


taire, with his uſual ſcepticiſm, denies Henry ever 


Page 188. I. 22. Darius was fair in his manner of 
Plating the propgſition when he aſſerted, &c.] The 
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d. . zi. un comparatively but of late that 
France has united all its dutchies to the crown. In 
Hen. VII.'s time, latter end of the fifteenth cen- 
tury. See Hainault's Abrege de P Hiſtoire Frang, 
and 3 Hume, 20, 2 
Page 199. I. 26. Encland, with reſped to its pof. 
ſeffions, or its connections with the continent, was never 
ſo ftriftly an iſland. | The intereſt of England, with 
reſpect to continental dominion, in its early hif- 
tory, is finely touched on. Lord Lytt. Vol. ii. p. 
93. Ibid. p. 155. Ibid. p. 546. | 
Page 191. 1. 24. 4 French critick.] Abbe du 
Bos Reflexions Critiques, Vol. i. c. 39. p. 382. 
Page 193. I. 13. The Engliſh conſtitution has been 
the ſubject of much applauſe to many foreign writers uf 
the greateſt eminence.) For inſtance, Monteſquien, 
who * a chapter upon it in his Eſprit des loix, 
lib. 11. c. 6 which does him honour for his idea 
of 1—7 oltaire, in his Letters on the Engliſh Nation, 
Vol. iv. of his Works, chap. 21. and chap. 22. 
And in another work where he goes ſo far as to ſay 
il me ſemble a moi, s'il y a un gouvernement 
dont on pourroit de nos jours propoſer pour mo- 
delle de la ſageſſe, c'eſt celui d'Angleterre. La le 
Parlement eſt Varbitre du peuple et du roi: et le 
roi a tout le pouvoir de faire du bien, mais il n'en 
a point pour faire du mal.— This ſentiment is ex- 
actly ſimilar to the famous one of M. Gourville, 
mentioned by Sir W. Temple, and which ſeems 
to have ſtruck K. Car. II. ſo much for its proprie- 
See Sir W. Temple's Memoirs, fol. edi. p. 
384. To the above teſtimonies may be added, 
that of the D. de Rochefoucault, who ſeems to have 
had 2 much better opinion of the Engliſh Conſti- 
tution, than he had of human nature itſelf. See 
Supplement a ſes penſees Reflex. 177, 178. &c. 
&. Beſides theſe poſitive direct commendations, 
it 
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it is eaſy to meet with many incidental reflections 
in its favour from foreign hiſtorians, quite from 
the Sieur de Comines (Memoirs, Hb. 1 v9} 
down to the King of Pruſſia; the latter of whom 
ſeems to have a tolerable idea of the Engliſh go- 


vernment, tho? but an indifferent one of its ad- 
miniſtration. See Memoir. de Branden. part 3. 
p. 124. 127. That too has been the idea of ano- 
ther foreign writer. See Monſ. le Blanc's Letters. 


Lett. 1. Kc. &c.- But, if the exception itſelf re- 
quired an anſwer, there are not wanting even 


foreign writers to anſwer it: who have viewed 
thoſe little inequalities between theory and prac- 
tice, which muit ever happen in the complicated 
machine of government, as in 1 other, with 


more candour and diſcernment. A paſſage to this 
purpoſe from a work lately publiſhed by Mr. de 


Lolme, will be ſufficient for the preſent purpoſe 
—Les corps celeſtes eux memes ſont ſujets a des 
alterations dans leur cours; ne cherchons donc 


point dans les etablifſemens des hommes une entiere 


regularite—en un mot, ceux qui, après avoir exa- 


mine la nature du Gouvernement de Þ Angleterre, 
en conſiderant les effects, c'eſt a dire, en vien- 


drent à la ſeule preuve que dans des choſes de 


ce genre, on puiſſe regarder come ſire, avoue- 
ront qu'il a par deſſus tous les Gouvernements, qui 


nous ſont connus, les trois avantages eſſentieles; 
de proteger le plus ſurement, d'exiger les plus petits ſa- 


 crifices, et d'etre le plus ſuſceptibles de perfection. Con- 
ſtit. de P Anglererre, p. 261, 263. 


Page 193. l. 19. Have decided in favour of that 


mixed form.) See Mr. Burlamaqui, in the chapter 
cited above, p. 118. Can an Engliſhman, inde- 


pendent of the bleſſings he feels, have in theory a 


better reliſh for his own Government and Conſti- 


tution, than when he finds he actually enjoys what 


the wiſe and good in all ages have wiſhed for, and 
which 
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which they pictured to themfelves more as an idea, 
than what was likely ever to become real? Says Plato 
——Movzpyiny Tux lure © yeapprooriv . vopess NE,, pion Tacu), 
A monarchy, whoſe limits are preſcribed by laws, is the 
heft form of all. Plato's Politicus. Which is the 
portrait of our own. To this notion of Plato, it 
will not be difagreeable, it is preſumed, to add 
thoſe of Tully, Tacitus, and Polybius to the ſame 
purpoſe. 
In Tully, among the fragments of a work we 
have great reaſon to regret the loſs of, there is this 
paſſage: Statuo eſſe optimam conſtitutam Rempub. 
licam, quæ ex tribus generibus jllis, regali, opti- 
mo, et populari, confuſa modice; nec puniendo 
jrritet animum immanem ac ferum ; nec omnia 
prætermittendo, licentia Cives deteriores reddat, 
De Repub. lib. 2. edit. Olivet. Vol. iii. p. 527. 
Tacitus has remarked—Cundctas nationes ct urbes 
populus, aut primores, aut ſinguli regunt : delecta 
ex his et conſtituta Reipublice forma laudari facili- 
us quam evenire, vel {i evenit haud diuturna ell 
poteſt. Annal. lib. 4. edit. Gronov. p. 290. 
And Polybius to the ſame purpoſe—Aazuy yep, « 
af u ef TY rev TOATUYHY, TYY ©% TavTwy 1 tape νν⏑ 1010) PT) 
CUVETD TRY: THTH Ven 5 Tx Ab 69 409% ¹h,,f . y/@ Tec ye £AnDapt)' 
Avyxgnys TUSICEYTC FLwTg KATE THTOY TOY TOOTOY TO Ane clue i IIo- 
acr:vuz. Polyb. Hiſt. lib. 6. edit. Caſaub. p. 452. 
Lor it is evident, that is to be deemed the be/t form 9 
ggvernment, <which is conſtituted from the peculiaritics g 
:hofe fumple forms already enumerated : ard of this parti. 
calar cc have had proof, not from ſpeculation mercly, 
but from fact: ELycurgus having fir/t given a model if 
this kind in the conjtilution of the Lacedemonian govern- 
Ment, OY | 
Page 194. J. 4+ King governing according 10 ſci- 
tid law.) Sce the Bill of Rights and Act of Set- 


tloment. 
Page 


leggi predicato, &c. 8 
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Page 195. . 17. Idea of Liberty in feli Kc. 


The marquis Beccaria has expreſſed the ſame thing 


in another manner. L'opinione, che ciaſchedun | 


« cittadino deve avere di poter fare tutto cio, che 
“non & contrario alle leggl, ſenza temerne altro 
« inconveniente che quello che puo naſcere dall“ 


* azione medeſtima, queſto E il dogma politico, 
e che dovrebb' eſſere dai Popoli credato, e dai 


ſupremi magiſtrati colla incorrotta cuſtodia delle 
8. and afterwards, Io 
non trovo eccezione alcuna a queſt? aſſioma ge- 
„ nerale che ogni Cittadino deve ſapere, quando ſia 
reo o quando ſia innocente, &c. 8 11. 


Page 196. I. 9. Each poſſe ed of valuable privi. 


Eger.) For particulars, it is abundantly ſufficient. 


to refer to the firſt Commentary, p. 159. As to 
the nature of Privilege in general, Lord Claren- 
don has given ſome idea. Hi 


Our Own times. 


Ihid. I. 13. Judges off gane 70 the Hens of Lords, | 


but are members of the body of the Commons, as they 
MHiled thenſelves. ) Viz. In.the great cafe of Bridg- 
man and SG in the Houſe of Lords, Shower. 
Ca. in Parl. 

Page 196. 1. 29. 75 "Th if rhe liberty the people were 


firmer! 3 pofſeſed of was rather an act F grace in the 


eren, thana matter of right in themſelves.) See Ty- 
rell's Hift. in the beginning; and Mr. Hume's, in 
many places, particularly thoſe cited below, on 
notes to p. 59. SEC, on the contrary, Lord Lyttel- 
ton's Hiſtory, particularly Vol. i. p. 160- Vol. ii. 
p. 28 Ty 1 v» hich paſſages, I am happy to find, 
* ccuſely the ſame idea as what had been be- 
hed int the Dialogue; but traced out in 


| ry, with a flow of pencil and richneis of 


8 8 > colouring 


B. 4. P. r: . 
edit. folio. But much more may be learned from 
the Debates in Parliament from the Revolution to 
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colouring that charaQGeriſes the great maſter, and 


ſets compartion at a diltance. — 
197. L 16. Tang Jam aware the lows 


ich I urge, as a prof of the Exutation of the monar. 
chy, are turned ag ws. | This is more fully ex- 


amined afterwards, p. 128, &c. 5 - 
Ibid. L 29. Others bur argued from the want of 
Returns to Pariament, is the want 45 Being of the Par. 
Lament itjedf. Mr. Hume's Condufon { Vol. i. p. 
390. in the note} ſeems incon nal; becauſe, 
i at other times a reprefſcutation in Parliament had 
been ever ſo general and regular, yet, during che 
intervals of Parliament, ſome ſuch meaſures in thoſe 
times would have been purſued, as much as if there 
never was 2 Parliament. It might as well be faid, 
that ĩſſuĩiug the writs for Ship-money was 2 proof, 
that there was no right of repreſentation in the 
People; at that ume there was no actual repreſen. 
tation. So iu the times he there treats of, no hif 


torical proof is to be had of the repreſentation of 
the Commons then exiſting ; but the inference 
that there was then no fuck right of repreſentati- 


on in the people, ſeems far from being juſt; it is 
at beſt but only negative evidence. See the Anti- 
quity of the Commons diſcuſſed, by Sir Robert 
Atkyns. "Tradts, p. 25 to p. 35. and Lord Lyt- 
xe[ron in his Hilkocy has denicd and refuted the 
notion in ſome of our writers, {Sce Mr. Bume's 
24 Vol. p. 46. and ibid. p. 93.) that the Earl of 
Lece&er's ufurpation, about the year 1265, in 
Hen. iid's time, was the origin of the Repre- 
ſentation of the Commons. Lord Lytt. Vol. ii. p- 
277 to p. 279. 4t6 edit. and his Obſervations on 
the Srat. 5 Rich. ii. p. 281. An ingenious writer 
$ocms to promĩſe an expreis work, to prove a re- 
preſentation of the Commons before the 49 _ 


am nd kbwnan<s} or. 
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3. See Dr. Stuart 8 Hiſtorical Diſſertation, p. 281. 
in the note to part 5. § 2. 


Page 199. I. 14. Separation eommencing in the 


reign of Edward the Third.) Elſynge cites inſtances 


in he 6 Edw. III. and 50 Ed. III.“ After the 


«cauſe of ſummons was ended, the Commons were 


« willed to withdraw them elves to their antient place 
« in the Chapter-Houſe of the Abbot of Weſtmin- 
« ſter, and here to treat and conſult among them- 


4 ſelves,” p. 104. edit. of 1768, from the Au- 
7 


thor's MSS. and afterwards, p. 115 
Ibid. 1. 21. Lord Chief Ji ice le has obſerved. | 


In his Hiſtory of the Common Law, p, 14, 15.— 


What is ſaid (from Lord Hale) of drawing up the 
acts by advice of the king's council, may be ex- 
plained by a paſſage in Lord Clarendon's Hiſtory, 


B. 2. Vol. 1. p. 205. folio edition. Inſtances enough 


of the petition and anſwer may be met with in the 
Cotton Collection of Records; and ſome in Lord 
Hale's Hiſtory of the Pleas of the Crown. 
Page 199. I. 29. Petition and Anfwer.] Com- 
plaints were made in after-times . of the abuſes. 
that crept into this practice. See Glanville's Speech 
in Ruſhworth's Collect. Vol. i. p. 574. 
Page 200. I. 25. Some, by the three e of the 


realm, under/tand the Nobility, Commons, and Clergy.] 
Among thoſe who ſeparate the Sing from the three 


Eſtates, are Lord Coke, 4- Inſtit. 1. and Harring- 


ton's Caſe, 1 Ventris, 325. Bp. Stillingfleer S Ec- 


cleſiaſtical Caſes, Vol. ii. p. 273, 384. and Dawſon's 
Origin of Laws. Bacon on F and Mr. 
Selden in his Table Talk, p. 8 5 

Page 200. 1. 29. On the other hand, the better part 
(as I conceive) include the King as one of thoſe etates. | 
in ſupport of this ſide of the queſtion, there are 
many great legal authorities as well as learned wri- 


ters. Such as the Roll. 2 Hen. IV. No. 32. in 


Gg7 "=" 
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the Cotton Rewards, p - $07. So tae Record Mick. 
43 Heu. wii. fo). 2 Ned Arkwes's Tratia, P- 35. 50 
Seidens Jan rn 9. Antes 127. So Finch 
Law, B 2- C. z. p. 32. To which may be added, 
Bp. Warburtams AHance, p. 1239. 

Page 20 . I. 15. They MN 2 2 the * in 
Parker ts be pri, ty the Biſbops.} Belles 
whatis Did in the Dialogue in anſwer to this ſup- 
poſitun, it is refuted in Point of fact, by the Gr. 

cumſlance of the inferior clergy themieves having 
been fummoned, and having attually fat in Park. 
azment, either in perſon or by, repreſentation, in 
the early rexgrs after the oe. See 2 Haft. Hen. 
II. p- Take 235. and ite Hllynge, br. 25. Kc. new 
edit 
Page 202. J. 6. The Comm: chara@arifed by the 
Sure e "f re aprofeutation. } They, are W cha- 
raltertſed, Nr inancc, toy the Stat. de Lallagio 
non concedends, 3 Ed. L. Stat 2. cp. 1. Preiates, 
Earls, Barons, Ku. oo Citizens, u Bargelles, 

Iba. L 22. T-cir mot Kin zie by Paxkomend 
a Temporal Tard S0M 3 Haft. p. 22 & 217. Sei- 
den Tacke of Parkarment, p. wry MY cats of 
Bp. Fier ard Archixthop Cramer, 2 HotN 1 in- 
Randes of this Kanal. Ser "the age of is, G 

rs Hit. Exc Ce. P- 23— | 

Paze 202. 1. 25. Decline =3tanp 2, 3 caſes 

au primo of ib Cane, Lare. J See 3 Lord Lytt. | 
1332. Hen. 2. P. 425 20 332. Edit. ha. 
trad. 5 27. The? their. rights WEFE fo wickedly 
drr g. 4 ad 1. eee rum the, ane of Lords, | 
Oc. £53335 33055097, SITY ORC, that wifhes well to 
the Lonſtituszlon, aud in that io the Redigion of bis 
chunt, 171] be UA IQ hope will never be 
Mage a {cond ih: $47, hut What It has its well- 
wikeors even in inte nies. Mr. Hume, in his 
idea Of a per feet COIAmons aach { (Eau ys, Vol. zv.) 
in Order tO Wake tune 57: Gorerament the molt 

| perfect 


5 
— 


DIALOGUE BM 409 


| modd of 2 Emited monarchy, Tuggeils, as 
one atteration, at the Hihngr 2nd Scotch Perrs 
< gu. t be removed W behaviour ia former 

« Prcfaments defiro! Fed entirely the authority of 
* that Haufe.“ p. ep zd edit. After which he 
adds, < that the Peers ould be clective, and no 

Commoner thoeld be allowed to refuſe a feat 
« offered tum.” Ihrd. | 

Page 203. I. 10. Sappoſe a Bill in the per 
Houfe, which the Brſbops were mana agu, and 
rhe Temporal Lords were as rang far it, 1 Topprebetel 
it mu? pai. What, at the time of writing the 
Dialogue, was advanced on mere ſuppoſition and 
ipeculative reafoning, Lord Coke, it ſeems, has 
indifpurably eftabliſhes in point of fact and legal 
authority. 2 Init. 585, &c. &c. 

Ind. I. 13. Feerber the infertion of ihe ke, 
of the Fertan Lords, ſbouid be cumina in ſuch cafe.) 
Whatever be the inſertion, it is in its nature con- 
duſive. Bro. Abrid. Tit? Parliament, pl. 107. But 
to ſhrew in forme mecafure, what forms have been 
_ uſedin the cafes alluded to in the Dialogue, an in- 
| tance or two may be given from one of the moſt 
intereſting periods in the Engliſſi hiſtory, the elta. 
bliſhment of the Reformation. 

In the Bifl for the Supremacy, x E. liz. ca cap. 1. the 
Lords Spiritual are mentioned with the Lords Tem- 
poral in the petitionary part of the preamble : and 
pet it is poſitively ſaid, in the hiftory of that time, 
that all the Bithops preſent oppoſed it. See Cam- 
den's Annal. Edit. Hearne, p. 35. And in the en- 
acting part of that very Law, 5 2. it runs, rhe au- 
therity of the preſe nt Far fame, wichout mentioning 
particulars. 

So in the Statute of Uniformity, 1 Eliz. CaP. 2- 8 
2. it runs in general terms, he enthoriiy of this pre- 


fent Parliament : but in 5 3. the ſtyle is more par- 
-- ticular; 


. : 
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ticular ; © Be it enacted by the Queen's Highnes, 


6 with the aſſent of the Lords and Commons,” without 


diſtinguiſhing the ſpiritual from the temporal 
Lords. The hiſtory of that act may be ſeen in Bp. 
Burnet's account of the Reformation, where it ap- 
pears that ſeven Biſhops, and the Abbot of Weſt. 
minſter, diſſented from the bill. Five of them had 


before aſſiſted on the Catholic ſide, at the confe- 


rence about religion, held, by the Queen's order, 
in Weſtminſter- Abbey. The Biſhops, during that 
whole ſeſſion of Parliament, were all Catholic. Ac- 
cording to Camden there were but fourteen Biſh- . 
ops then living. Whether the reſt were preſent in 
the Houſe when this act paſſed, does not poſitively 

appear; but the contrary ſeems rather more pro- 
bable, as the others abſented on paſling the Act of 


Supremacy above mentioned ; and all in general 


were diſguſted at the conference being held with 


ſuch precipitation, without their having an oppor- 


tunity of conſulting the Pope. See Burn. Hiſt. Re- 
form. Vol. it. p. 394- and Camden's Annal. 35, 


Page 204. l. 1. The argument of a conſiderable 


 eoriter turns on the admiſſion, &c. | Alluding to Bp. 


Stillingfleet's Controverſy with Lord Holles. Eccleſ. 
Caſes, Vol. Il. 373, 384. 8 5 

Page 205. l. 25. Boroughs repreſented by neigh- 
bours. | This circumitance did not eſcape the ſage 
Monteſquieu in his reaſoning on the Engliſh Con- 
ſtitution. © Lon connoit beaucoup mieux les be- 
& ſoins de ſa ville, que ceux des autres villes; et 
on juge mieux de la capacité de ſes voiſins, que 
c de celle de ſes autres compatriotes. Il ne faut 
“ donc pas que les membres du corps legiſlatif 
<« ſoient tires en general du corps de la Nation; 


© mais il con vient que, dans chaque lieu principal, 


—— 
a 
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_ es habitans ſe choififfent un — 


« L'Efprat des Lox, L 11, c. 6. 
206. I. 6. The writs of n 


appears throughout the Brevia Parliameniaria — 
the firſt writ remaining, viz. 49 Hen. IN. See 2 


Prynn. 29, 32. and ſeveral Ads of Parliament have 
been, at times, made to oblige the members for 
cities aud boroughs to be © refiants, abiding, and 


| free,” ofthe faid city or borough. As 1 Hen. V. 
c. 1. and 23 Hen. VI. c. 15. 


Page 206. I. 32. One inſtance alluded 10 7 Mr. 
Locke. On Government, J 157. 
Page 207. J. 20. Rivigtare it Stato.) Mach. Dif. - 


cor. Sopra Livio, I. 3. dif. 1. See this recom- 
mended by Sir W. Temple, Vol. i. 258. fol. edit. 
Eflay on Popular Diſcontents; and by Lord Bol- 


lingbroke, in his Patriot King, p. 136. 8vo edit. 


and in his Letters on Fifiory, p. 289, Letter II. 


octavo ediuon. 

Ibid. L 33. The areſeriptive right t9 nd members 
would continue-) See Hobart's Rep. 15. and 2 Lord 
Raym. 953. in the caſe of Aſhby and White. And 


Sth Jan. 1693. a Bill was brought in to disfran- 


chife the Borough of Stockbridge : but was thrown 
out, April 19, 1699. See the Journals. Ke 

Page 208. J. Prafcct of CronewelPs time.) See 
Harris's Life of Oliver Cromwell, and other Hiſ. 


tories. This new-mogelling too (as it might have 


been imagined) was a neceilary ingredient i in Mr. 


Hume's idea of a perfect Commonwealth. Eflays, 


Vol. iv. 
Page 208. 1. 21. Boroughs have petitioned againſt, 
and abolifhed their exon right of Repreſc rlation.) See 


Willis's Notitia Parliamentaria. 


Page 210. I. 15. Or his being accountable to his 


| conſtituents for his conduct. Which follows from the 


Joctrine in the 4th Inſt. 14. becauſe the particular 
Repreſentation | 


HP 


Repreſentation i is ſwallowed up in the general. But 
this would be repugnant, if any particular member 
was liable to have his conduct conſtitutionally re- 
viewed and cenſured by the particular conſtituent, 
Page 213. l. 20. I did, However, tate that b. 

fection.) Above, p. 25. 

Ibid. I. 33. Laws of thi and other well. policied 
Hates, have ſecured a landed qualification.) For one 
in particular, ſee Plinii Epiſt. lib. 6. epiſt. 19. His 
expreſſion is ſtrongEoſdem patrimonii tertiam 
partem conferre juſſit in ea quæ ſolo continerentur: 
deforme arbitratus, ut erat, honorem petituros, 
urbem Italiamque non pro patria, fed pro hoſpitio 
aut ſtabulo quaſi peregrinantes habere. 

Page 214. l. 12. [ was admitted.) Scil. p. 57. 

Ibid. I. 31. The preſervation of the Conſtitution de- 
ends on the free action of its ſeveral 77 arts.) Of this, 
King Charles I has given in detail a very good 
idea, commended and copied by Sir B. Whitlock, 
in his obſervations, Vol. ii. p- 308. 

Page 215.1. 23. From the time of the Seventh = 

ry.) This is the epocha fixed by Lord Bollingbroke, 

in his Letters on Hiſtory, p. 177. 8vo edit- Sixth 

Letter, ſecond part. 

Page 216. J. 6. Hen. VII conſented to ſome Laws 

made to promote the freer diſpoſal of Hſtates Tail) Our 

beſt writers generally tuppofe that was the real 
drift of the famous Statute of Fines, paſſed the 
fourth year of his reign. A modern writer, in 
combating the Preſident Monteſquieu's commenda- 
tion of private Feudal Juriſdictions, makes a com- 
parative obſervation alluding to this ſtep taken by 
king Hen. VII. © Le private Giuriſdizioni Fendali 

5 che tanto Il noſtro autore raccommanda a 1 Prin- 

% cipi, furono le mine, contro le quali ci volle 

<« tutta la prudenza del Cardinale di Richelieu per 

+ liberarne quella monarchia, donde riceverono 

4 quei 
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“ quei Sovrani per ſecoli interi tanti diſturbi. Ne 


« 5] Regno d' Inghilterra fi farebbe mai condotto 


« a quella tanta felicità a cui lo vegghiamo perve- 
« nuto, fe Arrigo ſettimo non aveſſe tagliato la 


teſta a queſto orribile moſtro. E moſtro orribi- 
* lifiimo veramente ſono dentro I ambito di una 
„ monarchia le particolari Giuriſdizioni: Imperio 


« jin Imperio ; che vale a dire che i ſudditi ſoffro- 
« no. 1] Carico di un doppio imperio. Piccolo 
« Principe maſſimo Tiranno.” Martinelli Lettere 
Critiche, Lett. 18ma. The fame bad policy which 
this writer remarks of Feudal juriſdictions, one of 


our greateſt lawyers ſeems to have imputed to our 


other private ſubordinate juriſdictions, commonly 
called © Liberties with retorna brevium:“ all of 


which he wiſhed to aboliſh, as being“ nothing 


« but a foundation of Brocage and miſchief; a 
% feather in his cap that has them , but a thorn in 
the foot of every one that has to >do with them,” 
Lord Hale's argument in Sir Rob. Sawyer 8 Caſe, 
1 Ventris, 412 

Page 217. 1. 2. From the dilfipation of the Princes] 
See the Conterence between King Charles the Se- 
cond, and Sir William 3 in his en 
p. 32. 8vo edit. 5 

ibid. I. 29. Lord Terr lcigh s maxim.] See Fd- 
mund Bacon on Government. And the great 
Monteſquieu ſeems to have predicted the fame end 
in other words. © Perira lorſque la puiſlance le- 
8 gillative, ſera plus corrumpue che la puiſſance ex- 
** ecutrice.” A poſition, which, whatever weight 
it may have in itſelf, ſeems by no means to have 
been anſwered by Mr. De Loime, C. 23. Of his 
Eilay. It is one thing to maintain that England 
will not periſh from the ſame cautes that made an 
end of Rome, Carthage, and Lacedæmon; be- 


cauſe there is no analogy between our own and 
x thoſe 


414 NOTES ON 


thoſe States, in their forms of Government: but 
It is quite another thing to apply Monteſquiens 
compariſon. He barely fays, thoſe free Gavern- 
ments have periſhed, others will : which is only 
ſaying (and it feems is all he meant to fay) that 
States are not immortal. He then adds, Fn. 
„ gland will ſee that day, when the Iegiflative 
< power is more corrupt than the executive: 
which is deducing its diſſolution from caufes pe- 
culiar to itſelf, and arifing from its own ſtruc- 
ture. 3 | | PET 

Ibid. I. 36. Occaſional intreaſe of Peers. } This 
was an article of impeachment apainft Lord Ox- 
ford. See Article 16. State Trials, Vol. vi. p. 113. 
And fee to this point, Sir W. Temp. Vol. i. p. 
268. fol. edit. Eflay on Popular Diſ contents. 

Page 218. I. 29. DIncumbering the Reventee.] Sec 
Banker's caſe, 5 Mod. and Lord Ch. J. Holt's argu- 
iert. 

Page 220. I. 16. Torteſcue and Lord Hals.] For- 
teſc. 36. b. Hale's Hiſt. Com. Law, 1. It is Arif. 
totle's diſtinction of laws, 1 Rhet. c. 3. Kr ws 
Tpcfeteæræ and Kare re nun. and 15 adopted by the empe- 
ro. See juſtin. Inſtit. lib. 1. tit. 2. 5 3. A 
Greek commentator upon Sophocles has exactly 
the Engliſh idea in this diviſion. o yopes ci cum 
n, n Cu o eypoPog vegeos » A law 7s a xwritren c uf- 
tom, and cuſtom is an unwritten law. See that very 
line pailage in the Antigone of Sophocles, v. 459. 
—Not that the being written conſtitutes the pecu- 
liar eſſence of the former, or is a property incom- 
municable to the latter (as is explained afterwards, 
P-. 110.) but in England, the authority of the for- 
mer is deduced from writing neceſſarily ſubſiſting; 
in the latter, from invariable uſage, whether evi- 
denced by writing, or mere tradition. 


| Page 
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Page 220. L 27. By | Common Low, We mean 
thoſe general N Monis See Preface to Sir J. Davis 8 


Reports. fol. 3, 4. 
Page 221, I. 15. Or the date of the writing * | 


;nds with the other part of the de onion; See Hale 8 


7114 


itt. Com. Law, 67. 


Ibid. I. 23. Original form] Hale's II. * Ls Pp. 


2 


"Ibid. 1. 24. The general matter of the Common 


Law.) See Hale's H. C. L. p. 25. 
Ibid. 1. 33. Chriſtianity, as well as the Law a 


| Nature, is part of the Common Law.] This is lai 


down fully in the Cafe of the King and Curl, 
Stra. 789, and recognized in a late Caſe of the 
King and Annett, M. 3 G. III. a imall memoran- 
dum of which is in Dr. Burn's Eccleſiaſtical Law, 
Title *“ Profaneneſs;'“ it is not reported in Sir 
James Burrow's account of that period. 

Page 222, Il. 2. Court of King's Bench fliled the 
Cuſtes Morum of the Kingdom. in the Cafe above 
cited, 2 Strange, and K. and Annett. 

Page 223, I, 12. As in the payment of a Pare 
duty. Alluding to a Caſe determined in B. R. 
Trin. 3 Geo. Il]. Mayor of Yarmouth and Eaton, 
2 Burrows, 1402. 


Ibid. I. 24, Where Bye-Laws are without Cu 7 tom, 


they mujt be reaſonable and for the benefit of the Cor 


poration.) See Lord Raym. cited in the next 
note. 8 

Page 224, * 8. The equality of Gavel-lind difri. 
bution before the Conqueſt, was the on: 's mode of de- 
dent.] See the Caſe of Clements and Scudamore, 


Will. 63. 8. C. 2 Lord Raym. 1024. No 
Page 225, l. 4. The Pocts {peak of the Common. 
5 7 of Greece.) See a fragment of Euripides 


Ibid. 


„Pref. to 1 Coke. 


\ 
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| Thid. I. 12. Puni ſhment of one ſpec ier of petir les. 
fon.] See Cæſar, hb. 6. § 19. 

Ibid. l. 18. Be has given us the eutlines of Fu. 
communication, to enforce an Hecleſiaſtical Furiſdi. 
tion.) See Cæfar, Hb. 6.5 1 3. 

Ibid. I. 22. The duty of private perſons to pre. 
bend criminal, and carry them before a magiſtrate.) 
He conſines it to matters affecting the ſtate, Hb. 6. 
& 20. As to the duty of private perſons to ap- 
prchend any one who commits a felony in their 
prefence, fee 2 Hawk. P. C. 74. & 2. and the Au. 

thorities cited in his Margin. | 

Ibid. I. 27. His declaration that Gaul copied its 
diſcipline from Britain. | See Caf. lib. 6. § 23. 

Page 226, I. 19. Explaining the origin of Society, 
as founded an compact.) See above, & 6. and 87. 

Page 227, I. II. An act of Parliament is conj:- 
dered by Lord Hale as a kind of tripartite indenture.) 
Hiſt. C. L. p. 2 

Page 229, l. I Me often meet with the very <oords, 
Rex Statuit.) See, for inſtance, Stat. de Winton, 
13 Ed. L and the Prince's Caſe, in d C(O. 

Ibid. I. 30. The Laws ftylcd the Laws of the 
Realm.) "This has been the conſtant language of 
the King's Coronation oath. See Stat. 1. Will. 


Mary, c. 6. preamble, &c. and many other: Acts 


of Parliament. 

Page 230, l. 6. 10655 Bill, &c.) See, in par- 
ticular, 8 & 9 Geo. 3. c. 18. 

thid. I. 19. Many modern acts (and all private 
cle have the very language of a petition.) See, for 
inſtance, Stat. 13 & 14, Car. Il. c. 12. 

Page 231; I. 21. Sometimes, as it has been ial 
obſerved.) Sec Mr. Ruffhead's Preface to his edi- 
tion of the Statutes, page 7, 4to. 

Ibid. I. 31. Semetimes the legiſlative afſent is de- 


ſcribed by the general word, the A utberity of Parlia. 


ment.) Sce 4 Inſt. 2. 


ESS 8 --w i=} 
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Tbid. L 35. As onion in 4 Recital, Lord Cake 


ſays, ts fatal. 8 Rep. 20. -” 
Page 232, L 1. — aſelf differently * 
ſcribed in different ages.) See 4 Inſt. 2. Preface to 


9 Rep. and Glanville, lib. 1 185 cap. 32. 
Page 232, L 22. Magna Charta paſſe ed in a mea- 


dw.) See ats Hiſtory in in Mr. J. Blackſtone's Intro- 
duction, and Lord Lyttleton's Hift. Hen. II. Vol. 


I p. 17 


Page 233, J. 10. Tl the reign 7 Hen. vn.) See 
A Inft. 20, and 3 Inſt. 41. 


Ibid. L 22. Vs ad in _ before proclamation-) 


2 Inſt. 26. 
Ibid. I. 26. Lord Holt admits.) In the Caſe of 
the City of London and Vanacre, 1 Lord Raym. 
501. | 
4 Page 234, L 9. The »b W that all Statutes 
refer 3 20 the firft day of the Sęſſiun.) See 4 Inſt. 25. 


Page 234. I. 14. Can it mean that a Law ſhould 


be in force the firſ# day »f the ſeſſwn, &c.) Yet 
ſome time fince the writing this Dialogue, this ex- 


potion of the rule has been given in 2a very 
lirong caſe, which being a determination of the 
grtateſt authority, and in point againſt the doubt 
tarted in the Dialogue, can not with decency be 


uanonced here. In the 7th of the preſent King, 
in act paſted granting a duty of 6d. per pound 


on the exportation of all Rice, which had been 
imported from America duty-free, by virtue of 
an act made that ſeſſion. The act granting the 
duty on exportation paſſed into a Law, by ob- 
taining the royal aſſent the 17th June that years 
lone time before this act palled, 2 merchant ex- 
ported a conſiderable quantity of rice, without 
2uy duty paid or demanded: on an information 
in the Exchequer for the duty, the court decreed 
agunſt the defendant, and cn appcal, the Houſe 
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of Lords on a queſtion put to the rates about 
the time of the at's commencing, and their an. 
ſwer, that by legal relation it commenced, from 
the firft day of the ſeſſion, the decree below was 
afirmed- Panter et at v. Attor. General, Dom 
Proc. 25 May, 1772. Nothing can be a larger ex- 
poſition of the rule in the books than this caſe, as 
the Law was not actually in being, at the time of 
the act done, which was to be determined by that 
Law. 

Page 234, I. 37. And much later inſtances.) See 
theſe Authorities, 2 Mod. 240. Raym. ps Styles, 
185. 5 Mod. 318. 1 Stra. 446. 


Page 236, l. 18. Which 7 ully ſo frealy conſuter.] | 


In his Oration pro Domo. 

Ibid. l. 31. The Title is no part of an Act.] See 
the Cafe of Literary Property, publiſhed in 4to, 
1772, and other more antient authorities. 

Page 237, l. 1. In conſtruction, the parts of an act 


may exp/ain each other. | Accordingly this affords 4 


t rule of conſtruction, 3 Co. 59, b. 

Ibid. I. 5. The preamble, we are told by Lord Cote, 
is @ key to open the meaning. ] 4 Init. 330, and 2 
Vern. 58. 

Ibid: 1. 7. Later authorities. | 1 Peer Will. 320. 

Ibid. I. 26. Ss Tully has it. |] In his book de 
Legibus, lib. 2. c. 6. Plato, in his fourth Book 
de Legibus, makes his Athenian obſerve, that 
exery law ought to have ſome preamble or intro- 
Auctton, Gren Edit. Serran, Vol. ii. p. 723. 


id. 1. 35. An act f Edw. VI.] Viz. 1 Edw. 


VL c. 12, and the other alluded to, 34 Hen. VIII. 
c. 8. 


Page 238, . 6. Prexiß or ſavings.) Sometimes 


reaſoning is drawn from the ſavings of an act, as 
3 Co. 87, a. 

Ibid. 1. 31. In a deed, form has 1 the rich of 
tome. | See 1 Inſt. 6, a. and Madox's Formulare 
Anglican, P- 5, P- 28. 
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| Page 239 1. 2. No Act of Parkament, 7 enn 
the original Rell, bas any flops or paragraphs.| See 


1 Shower, 210, and 1 Will. 316. The uſe of 


punctnation and paragraphs, has been lately conſi- 
dered by Sir James Burrow, in an Eflay on that 
lubjedt. 

Page 239, L 33. Private 435 net inralled 3 in Chan- 
r Hob. 109. 

Page 240, I. 15. Variety wy caſes in bur books. 
See Holland's Caſe, 4 Rep. 75, and many others 
more modern. 

Page 240, L ig. The Statute of King James.) N 
Scil. 3 Jac. c. 5. See Hobart, 227. g 

85 4 240, L 25. Clauſe in an act about Mr. He- 

bs prints. J Scil. act 7 Geo. III. c. 38, much 
8 the time of writing this Dialogue. 

Ibid. 1. 33. The diftindion introduced in the reign 
of Richard the Third. } See Pref. to Mr. Cay's edi- 
tion of the CO, and the ar there 


cated. 


vations on Ant. Stat. 2d edit. p. 183, 207, and 

the caſe in Dyer's Reports. 
Villenage.) Obſerv. on Ant. Stat. 246. | 
Wager of Law.) See Slade's Caſe, 4 Co. and 


, remarks on it in Ch. Juitice Vaughan's Reports. 


Attaints.) See afterwards, Dialogue, p. 263. 
Page 242, I. 14. Many 6f the eld Statutes are no 
other than declarations of the Common Law.) 80 is 
2 inſt. Show. Ca. in Parl. 64, and 1 Lord Ray- 
mond, 397, and the Prince's Cafe in the Sth Re- 


Ibid. J. 19. A Statute that is affurmative only, docs 
not 1ake away Common Law, &c.) This great prin- 
ciple, that the ſanction of an act is accumulative 
only, and not excluſive, where the remedy in the 


caſe N exiſted at Common Laws: has been 
| lately 


Page 241, L 35. | Trial by Battail.) See Obſer- 85 
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lately recognized in the caſe of che King and Ro. 
binſon, where an indictment for diſobeying the 
Seflions was held good, though a particular penalty 
in that caſe was ren by the act 2 Bur. 799, and 
in the caſe of the King againſt Pitt and Mead, 


where an information at Common Law for bri. 


bery at an election was held good, notwithſtand- 
ing an action, with a ſpecific penalty, was given 


by Statute, 3 Burrows, 1339, and ſince in the 


caſe of literary property, publiſhed ſeparately, 
1772, 4tO. p. 25, 58. 


Page 242, I. 26. But affirmative words.) See 


Hobart, 298. Show. Rep. 520, and Plowd. 206, 
tbid. 1. 32. Lord Coke afferts.) Preface to his 
2d, 3d, and 5th Reports. 
Ibid. 1. 33. Lord Bacon.) Law Tracts, p- 8. 
Page 243, l. 11. The fame Author.) Lord Coke's 
Pref. to 3 Rep- | 


Ibid. I. 24- The Common Law the baſis of Con. 


ha 1a So 2 Init. 208. Saund- 240, 1 Will. 

52, and Heydon's Caſe, 3 Co. 7, b, and Ibid. 7 
Ibid, 85, b. 3 112, b. 6 Co. 34, a. 

Page 243, 1. 26. Common Law fulſiſis where it is 
wt expreſly or virtually rep. ated.) And is therefore 
to be preferred when they concur. 4 Co. 71. 

Ibid. I. 30- Statutes in pari Materia % be taken 
together in conſtruction.) 1 Ventris, 246, and later 
Authorities in Burrow's Reports. 


Page 244, | 12. In many of our Boobs, and no 
whire better than in Plowden.) Plowden, 465, and 


fee Co- Litt. 24, b. Reading on Stat. Utes in 


Bacon's Law Tracts, 334. 
Ibid. 1. 22. Saying a good deal hereafi er.) 
p- 174, &C. 


Ibid. J. 30. Hiftory and n manners of the times.) In 
which view, the Ovjervations on aniient Statutes, 
often cited already in the courſe of theſe notes, 
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oil always lay the curious reader under great 
obligations. | | 
Page 245, 1. 8. benen Low puniſhed idlenefs.) 
See Petit Leges Atticæ, and Meurſius. 5 
Ibid. I. 13. Athenian and Roman Law puniſhed 


| ingratitude.) For the Athenian, ſee Petit, fol- 51, 


ti.” 8. But it appears from the inſtances put by 
Socrates, that the Athenian Law puniſhed only 
the higher inſtances of ingratitude, ſuch as that 
to parents. Xenoph. Memorab:. Socr. . 2. $ 13. 


Edit. Oxon. 


The Roman Law puniſhed it in various in- 


ſtances; as in the revocation of gifts for ingrati- 


tude. See Authorities in Wood's Imper. Inſtitute, 


172. In recalling a Freed-man into bondage, for in- 


Oo 


gratitude ſubſequent to his manumiſſion. Ibid. 


112, and other initances. 1255 

Ibid. I. 15. Spartan in EO In the Life 
of Lycurgus. 

Ibid. 1. 27. Formerly there were reftraints of ex- 
ceſs in apparel, &c.) See various Inſtances, men- 
tioned 3 Inſt. 200, 201. 

Page 246, I. 4. Geneva at preſent.) Of which | 


Mr. Keate has given a very entertaining ſummary. 


Ibid. 1. 14. Formerly flattery and Hung were pu- 
niſhable) See z Inſt. 207. 

Ibid. I. 24. When religion co- operates with Law.}]_ 
That there is in the nature of things, an alliance 
between religion and government in general, for the 
reciprocal and common beneſit of both, has been 
ſhewed by ſeveral writers; no where v ith a more 
elegant and maſterly preciſion than in the Treatiſe 
called the Alliance between Church and State. 
That great and important point is here however 
only meant to be touched on, as it ariſes out of 
the preſent ſubject the Conſtitution of England; 
and refers to what has been occaſionally interſperſ- 
ed in the Dialogues. And, 1. The Law of this 
country protects the Religion of it, by ſo far ex- 

"Fs "= „ 
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prefly making Chriſtianity part of its ſyſtem, 2. 


to puniſh open violations of it. (See p. 220.)— 
And at the ſame time when it eſtabliſhes a free 5. 
leration, as to many points of ceremony, by re. 
quiring a ſtrict profeſſion of its doctrines as a ne- 
ceſlary te or qualification for admiſſion into the 
civil offices of the ſtate. (See p. 313.) And to 
this may be added, by giving no credit in judi. 
cial tranſactions to any aflertion not verified by 
that ſolemn act of Religion called an Oath ; (Dia- 
logue 2, p. 128,) and therefore puniſhing the 
breach of oaths with ſuch an exemplary ſeverity, 
as may in that inſtance protect and preſerve Reli. 
gion itſelf. 2. If it be aſked, In what manner 
Religion is ſubſervient to Government? The an. 
ſwer may be in one word, by alone furniſhing 
the true vital principle of obedience to laws them. 
ſelves; without which, their reſtraints, with all 
their penalties, are mere cobwebs. It may not be 
amiſs to add one reflection more on this ſubject, 
that the alliance above-mentioned ſubſiſts betwecn 
Religion and Government “ only to a certain 
% degree;” that is, as they are ſubſervient to 
one common intereſt ; but whoever would argue 
from thence, that they had not each their own 
particular end in view, independent of each other, 
would on one {ide moſt clearly abolifh that Rel: 
gion, which, from its general principles, tends to 
preſerve both. A ſage of Greece“ had long ago 


* Sce Ariſtotle's obſervat. in note to p. 25. Socrates had 
ſhewed before him, that without juſtice, in the largeſt ſenſe, : 
man could not be perfealy obedient to Law; or that obedience to 
natural or divine Law was neceflary to an exact conformity to hu- 
man Laws. Xen. Memor. IJ. 4, c. 4. y 18, to which may be 
added the following paſſage from Seneca, to ſhew in his opinion 
how imperfectly Laws regulate moral conduct. Quam anguſta 
“ jinnocentia eft, ad legem bonum eſſe? quanto latius oſſiciorum 
« patet, quam Juris regula? Quam multa pictas, humanitas, |: 
de beralitas, juſtitia, fides exigunt, quæ omnia extra publicas tabu- 
© bas ſunt? De Tra. lib. 2, c. 27. | IS, 
15 determi ncd, 


8 2 
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determined, * that it was not in the power of laws 
« to make men good and juſt.” It is not, indeed, 
the intention or end of Government, or of Laws 


which are made for the ſecurity of Government, to 
do ſo. For the end of Government in general, is the 


happineſs of man, conſidered only as a member of 
ſociety: but the end of Religion, one may ven- 


ture to ſay, is the happineſs of man throughout 
his whole duration. 


The concluſion then from what has been ſaid, 
is this—that Government protects the exerciſe f 
Religion, and guards it from open inſults: that 
Religion, on the contrary, more materially 
ſerves ſociety, by giving the only genuine ative 


principle of obedience to Laws; and that too, 


even where the ſubjects of Laws are of no natu- 
Pug on the mere exigence 

or convenience of ſociety : But that Laws them- 

ſelves are ſo very far from being a proper ſtandard 


of Religion or Morality, that there are many 
vices materially affecting the individual, that they 


do not reſtrain; and ſcarce any of thoſe virtues 
that conſtitute the peculiar excellence of the Chriſ- 
tian Religion, that they command, or even re- 
commend. It was thought unneceſſary to give 
the detail that led to theſe concluſions ; every 
man's own heart, that comments impartially on 
his Bible, will do it ſufficiently for himſelf: 
Page 247, I. 11. Where it is enacted, the end. 
ers ſhall be puniſhed at the king's pleaſure, means the 
found diſcretion of his judges. | So is 3 Inſt. 146. 
bid. I. 26. There is indeed an implicd ſuanction, 
which, though greater than any poſitive one, is not 
what ſuch writers would mcan.] So Burlamaq. I. 1. 


c. 10. § 11, Remarquez encore qui le mal qui 


wg la peine, &c.. And Locke. EL B. 2, c. 
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Page 248, 15 18. r has ſewed.] See 
the Dialogue, p. 225, and the note. 

Page 248, l. 34. Monteſquieu's Refledtion.] Ef. 
prit des Lox. Liv. 5, C. 18. 

Page 249, I. 11. Fountain of Honour.) 1001 Ba. 
con has given this maxim a uſeful turn; and at 
the fame time he has preſerved the allegory, has 
defined the extent of the maxim. Eff. fol. edit. 
Vol. i, p. 446, paragr. 7. See Ch. J. Holt's Ar- 
gument in the Banker's Caſe, 5 Mod. The maxim 
itſelf, is agreeable to the theory of a celebrated 
politician. Li principi debbono le coſe di Caric 
fare amminiſtrare ad altri e quelle di grazia a lor 
medeſimi. 

Page 250, I. 21. Lord Hale's meaning.) In his 
Hiſt. C. L. p. 66, and p. 68. 

Tbid. 1. 33. The authority and uſe of precedents.) 
See 4 Co. 93, 94. Slade's Caſe, and 13 Co. 14. b. 
Ch. J: Wray uſed to compare a caſe without a pre- 
cedent to a baſtard who had no couſin. 3 Co. 23, 
a. And whoever would overturn all uſe of pre- 
cedents, has the uſage of antient Rome to en- 
counter, as well as the Law of England. See the 
paſſages cited from the Code, in 1. Comment. 71. 
And Taylor's Elements of the Civil Law. 

Page 250, I. 37. Swiffs Voyage.) 2 Vol. Edit. 
Hawkeſworth, p. 447. — 

Page 251, l. i. Have been attached with more 
ſeverity.] See Biſhop Slillingflect's Ecclel. Caſes, 
Vol. II. p. 112. 

Ibid. I. 4. Uncertainty and contradidlion of them.) 
See Preface to Mr. J. Foſter's Diſc. on Crown 
LIW, Þ: 1:2: f 

Ibid. 1. 5. Has been already ſaid.) Above, p. 
249. 

Ibid. I. 15. Told by Spelman.) Reliq. P- 99, in 
his Treatiſe of the Terms. DIY 

id. 


Pads, oe ond mn, 
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Ibid. 1. 24. That Chief Nite.) A remarkable. 


anecdote mentioned in Burnet's Hiſt. of his own 
| Times, Vol 1. p. 571. 


Page- 251, I. 31. That Chancellor.) Viz. Loud 


| FElſemere; the whole ſtory is in 12 Co. 74, b 


Page 251, line laſt. An opinion that has crept into | 
our books.) See Co. Litt. S 108. I: Init. 81, b. 


and note to p. 174. 


Page 252, l. 3. 7. hat opinion is now di regarded. ) 
See Cro. Eliz. 770, and 2 Lord Raym. 957, and 
Lord Ch. J. Holt's opinion (in Aſhby * White) 
in anſwer to that of J. Gould in the ſame caſe, 


who relied on the above opinion in 1 Inſt. 


Page 253, l. 22. Good old Fudge.) Mr. J. Foſ- 
ter; the 8 cited from his Diſcourſes, is p. 2, 
3, in the Preface. 

Page 2 54, I. 7. We are even told that many of 
Tully's are abſtracte, rather than copies of what he 


ſpoke.) Plin. Epiſt. hb. 1, ep. 20. 


Ibid. I. 8. Lord Bacon thought, &c.) See the De- 
dication of his Argument in the caſe of d 
ment of Waſte, Vol. ii. fol. 100. 

Page 254, I. 25. Collected annually by perſons ape 
pointed by the king.) Sce Lord Coke's Prefaces, and 
Carter's Rep. 91. 

Ibid. I. 34. In Rymer”s calleRtion.] 18 Rymer, 

26. | | 
. Ibid. 1 35. Lord Sw] Law Tracts, p. 1 
The paſſage in his Letters is, 8 vo. Edit. P- e 
to the Earl of Buckingham, 

Page 255, 1. 9. The general dnt boirkh of Reports 
is derived from the Imprimatur.] What Ch. J. 
Holt ſaid upon an occaſion, no book ought to be 
cited at the bar, but what was licenſed by the 
Judges. (1 Lord Raym. 537,) is now, and long 
has been the general rule, 


Page | 
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Page 255, |. 12. Practice ef licenſing books derived 


from the Inquifition..) See the ingenious Argument 


of the late Lord Chancellor, then Mr. Tork, in 
the caſe of Baſket and the Univerſity of Cam. 
bridge, in Sir J. Burrow's Rep. and Burn's Ec- 


cle. Law. 


Page 256, l. FA Uncertainty and contri of 
Precedents.) See Preface to Sir J. Davis's Report, 
fol. 9, and note to p. 251, J. 4. 

Ibid. 1. 32. Ny caſe is exactly like another in all its 
circumſtances.) See 8 Co. 91, and 11 Co. 40. b. 

Page 257, 1. 28. Lord Macclesfield uſed to call it 


removing land marks. ) I Peer Will. 399, and 1 - 


Stra. 32. 
Ibid. I. 33. 1t is often of little conſequence be q 


point is determined at jir/t, ſo it is but adhered to.) This 


was Lord Macclesfield*'s favourite maxim, as is evi- 
dent from the authorities juſt cited. and many others 
that follow, viz. 1 Peer Will. 399, Ibid. 452. Ibid. 
549. Ibid. 747. 2 Peer Will. 2. Ibid. 99. Ibid. 213. 
Ibid. 259. Lord Cowper belies him had been of the 
ſame way of thinking, 1 Stra. 36, and Lord King 
afterwards adopted the ſame ſentiments, 2 Peer 
Will. 613. He even uſed to wiſh for an act 


of Parliament to ſettle certain points that had 


long been uncertain, ibid. 340, and actually 
brought one in himſelf to ſettle the right of the 
next of kin where the executor had a legacy (al- 
luded to p. 180); it paſſed the Houſe of Lords, 
but was thrown out in the lower Houle, 1 Stra. 
09. 

: Pape 258, I. 14. Precedents ſub ſilentio.] See 
the Caſe of Q. and Bewdley, 1 Will. 223. 

Ibid. 1. 22. Lord Coke's topics of legal reaſoning.) 
Thoſe topics are to be found in 1 Inſt. 11, the opi- 
nion of eminent lawyers he there makes his gth 
topic. That deference was afterwards paid to his 

1 | argument 


Sw: 


* 
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argument at the Bar, 1 Lord Raym. 631. And 
in the Houſe of Lords, in Drury and Drury (May 
26, 1762, ) great weight was given by the Lords, 
who ſpoke, to the opinion of the generality of 


conveyancers; who had all along, in forming ſet- 


tlements, proceeded upon a ſuppoſition, that an 
infant might bar herſelf of dower, though the 
point had never been judicially determined. 

Page 258, I. 29. As has been juſtly ſaid.) In 1 
Stra. 153. And ſee Slade's Caſe, 4 Co. 93, b. 94, 


a. Caſe of the general warrants, determined, 
| ſince writing this Dialogue, firſt in Common Pleas, 


afterwards on error, went on this ground altoge- 
ther. | „ „ 

Page 260, Il. 16. Trial by Fury.) There is no 
truſting, in many caſes, to the etymology of words 
for their own original, much leſs for that of the 
things they denote. Thus, how the aſſemblage of 
perſons conſtituted to try facts, come to be ſimply 
called Jurors, is not ſo clear: as the term Juror 
ſimply means a perſon * ſworn,” and therefore a 
witneſs in a cauſe; or any one who takes an oath 
of oflice, might with equal propriety (if uſage 
concurred) be called a Juror. 2. Juries are de- 
noted by other expreſſions, on particular occaſions, 
as Aſize—Recognitors—Inqueſt—Triers: as the 
matter or point to be tried, are called occaſionally 
the Iſſue the Miſe—the. Traverſe. And this ob- 


ſervation is in general neceſſary, to avoid confu- 


ſion in our firſt acquaintance with the Law lan- 
guage, if I may ſo call it. For this language, 
conſiſting of its terms of art, has (like all 
others) many words to denote the ſame thing ; 
and the ſame word often ſtands for very difterent 


things. The reaſon of which in all cafes is this: 


That ſuch words, in both inſtances, ſtands for very 


complicated ideas : and therefore, though ſeveral 


words do in general denote the ſame thing, yet 
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(as will appear on a juſt analyſis of the term into 
its primitive ideas) there is, at leaſt, one idea not 
common to thoſe ſeveral words. On the other hand, 
tho' the ſame word does often ſtand for very different 
things, yet there is at leaſt one idea that is common 
to thoſe different things; and which producinga fimi. 
larity, though in a lingle circumſtance, is the occa- 

ſion of the ſame word being ſo differently applied. 
The ſame obſervation will ſhew the grounds of me- 

taphorical or figurative language ; as is finely ex- 

plained by Ariſtotle, in his Poetics, cap. 21, and 
thence I conceive Mr. Locke has, in his Eſſay, in- 

veighed ſo much againſt the uſe of figurative lan- 
guage in ſubjects that require preciſion : becauſe - 
metaphorical language would, in thoſe caſes, at 
beſt be only a pleaſing deluſion, by ſubſtituting 
pictures for realities, and proportion for identity. 

Page 262, I. 28. The practice ſub ſilentio I was 
ſpeaking of. ] Above, p. 258. The caſe here alluded 
to, is that of the Q. and corporation of Bewdley, 
already cited from 1 Peer Will. 223. 

Page 263, l. 28. The liberty of the Furors.] A 
practice of ſining Jurors was attempted, 14 Car. 
II. See 2 Bale, 311. Sce Buſhel's Caſe, which 
happened the 22 Car. II. in Vaughan's Reports. 

Page 265, I. 8. Records of the Mint. | From 

* which, ſufficient data for calculations of this kind 
may be met with in Mr. Lowndes's Report to the 
Lords of the Treaſury, containing an Eilay for the 
Amendment of the Silver Coin, publiſhed 1695. 
_ Ibid. I. 15. It began in Hen. VI. time.] Before 
that time, it aroſe from the bare freehold itſelt, 
whatever was the value. So Ch. J. Holt. 2 Lord 
Raym. 950. 

Page 270. Il. 17. This fab ſhed maxim.] The 
maxim alluded to, is ſtronger in itſelf than it is 
put in the Dialogue—ad quæſtiones facti non reſ. 
pondent 


DIALOGUE W. 429 


,ondent Judices-; 3 Ad quæſtiones Juris non reſpon- 
dent Juratores. Co. Litt. 295. b. 

Page 271, l. 24. I never knew a verdict complained 
of, as "contrary to the direction of law. ] So Vaughan, 
146, 

Mid. l. 1. 34. Littleton and his commentatos; | "The" - 
paſſage is from Litt. $ 368, in 1 Inſt. 228. And 
| fee 2d Lord Raym. 1494. Foſter's diſc. p. 25s, 
257, and the King and Mayor of Liverpoolss _ 
Temp. L. Hardwick, fol. 15. 

Page 272, 1. 11. The law is never ſubmitted 0 
them. | 80 Vaughan, 143, and ſee the Dialogue, 
above. 

Page 272, I. 20. Which part of the return Ch. Mo: 
Vaughan ſaid was inf1 gnificant, and not intelligible. | 
Vaugh. 136. 

Ibid. I. 26. The Ch. Fuſtice does there put a par- 
licular caſe. | Ibid. 143, 4. | 

Page 273, I. 24. | Other ſeattc wid publications. 7 
Since the writing this Dialogue, this queſtion has 
been the ſubject of much public as well as private 
debate ; but no argument has as yet been urged. 
ſtrong enough, in the writer's humble opinion, to 
ſhake what is ſubmitted upon the principles here 
advanced; and yet it is hoped it will appear he has 
| by no means {lighted, or been inattentive to the 
topics which he found at that time made uſe of on 
the other ſide the queſtion. He believes too (as 
tar as his infermation enables him to judge) he has 
made uſe of ſome topics in ſupport of the fide 
contended for, that have altogether eſcaped thoſe, 
who have ſince agitated this queſtion. 

Tage 274, 1-1, © The for mM of every oath, | See 
Z Inſt. 165. 

The oath in Crown caſes is not materially dif. 
ferent in this reſpect; nor does that uſed on the 
trial of priſoners allow more latitude to the Jury 
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in matters of law. In the oath for the trial of a 
priſoner, are the words *, „ well and truly try 
<« the priſoner at the bar, and a true deliverance 
6e make, &c.“ There is ſome doubt about the 
meaning and propriety of the words, © true de. 
„ hverance make.” 1. They can ſcarcely have 
the common meaning of * acquitting or dif. 
1 charging.” For it is hardly conſiſtent with the 
nature of the Jury's charge, and the other 
words of their oath, „* well and truly try:“ 
2. Py ſuppoſing them to be ſynonymous to ver. 
dict, then © trae deiiverance make according to 
de tic evidence,” will be agreeable in ſymmetry to 
the oaths uſed in Niſi-prius and Crown cafes. But 
there is a cifliculty in getting at this fenſe of the 
word © 1 It mult, for this purpoſe, 
either be uſed, Imperfectly . for deliverance 
of opinion, by pplyitg „opinion.“ Or, 2. By 
a corruption of deliberation ; and ſo mean, a true 
deliberation make: 1o that it means dehverance of 
the priſoner, not abſolutely and at all events, but 
of the Jury's opinion reipecting the priſoner” s caſe: 
nor does the old with of the Clerk of Arraigns to 
the priſoner neceſſarily ſuppoſe any other ſenſe. 

Ne 275, I. 31. The law not being in evidence. } 
Sce Va zughan, 1433 

Page 277, I. 11. Lord Halt's e: «preſſion. ] Some 
where in Salkeld's Report. 

Ibid. I. 13. Lord Bacon.] In Law Tracts, p. 11. 

Page 280, Il. 24. Exc WHently fitted to the convent- 
ence of the Hngliſb government. So Lord Hale. | 
H. P. C. 489. 

Ibid. J. 34. All nature is diſclaimed, even as 4 
puniſhmeiit, muc If; is it ufed as the means of convic- 


* Sce 3 Burn. 329. Title, Seſſions; and other treatiſes on 
Crown Law. 


lion, 
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jon, as in moſt other countries.] The celebrated Mon- 


teſquieu has, in this reſpect, made our govern- 
ment an amiable exception to all others—nous voy- 
ons aujourd” hui une nation tres bien policee la rejetter 
(Sc. la Queſtion) ſans inconvenient. Eſpr. des Loix, 
liv. 6, ch. 17. And almoſt in the ſame words, the 
preſent Czarina, in her Inſtructions for the Ruſſian 
Code. Nous voyons de nos yeux un peuple tres 
vante par la conſtitution de fon etat qui la rejette 
ſans trouver que l' abſence de ce moyen lui cauſe 
le moindre prejudice. Artic. 9, par. 114, and 
M. Beccaria, c. 16, p. 77. And yet there is no 


doubt, from many unexceptionable authorities, 
that the rack has been uſed in early times. (Ob- 


ſervations on ancicnt Statutes, Þ. 61, &c.) There 
is a Letter, not long ſince puÞhſhed, which ſhews 
it was even adviſed by a great Stateſman in times 
of acknowledged freedom ; of too great freedom, 
to follow ſuch advice. But ſome times, and ſome 
perſons in the beſt of times, are the laſt argu- 


ments to urge in proof of the Law and Conſti- 
tutzon; - | 


It may not be foreign to add, that the King of 
Pruſſia, who expreſſes ſuch juſt indignation againſt | 
the rack, which he had aboliſhed in his own do- 
minions, much miſrepreſents the peine forte ef dure 
(to which he evidently alludes) which 1s inflicted 
on thoſe who refuſe to plead, by calling it a ſpecies 
of the rack. (Mem. Brand. Part III. p. 143.) The 
rack, wherever 1t is uſed, is uſed to oblige a man 
to confeſs the crime with which he is charged: 
the heine forte et dure is only to oblige him to take 
his trial, and not defy juſtice by ſtandiug mute; 
the one compels him, in the firſt inſtance, to ſay 
he is guilty ; the other, to make him ſay only whe. ' 
ther he is or is not guilty, in order to make way for 
the proper proof. This puniſhment, however, 
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though an inſtance of it occurs within this cen. 
tury, has been very rarely uſed: not to mention 
that the original legality of it is queſtioned by the 
ingenious writer already cited in this note, who 
ſuppoſes the word peine was inſerted by miſtake 
in tranſcribing the ſtatute of Weſtminſter : and if 
no traces of this practice appear before that time, 
Lord Hale's aflertion that it was Common Law, 
will have leſs weight; though Lord Hale allows it 
was doubted. Sce Hale's Hift. P. C. Vol. ii. p. 
321, and 2 Inſt. p. 179, and Obſerv. on ancient 
Stat. ſecond edit. p. 61, &c. As however the 
thing itſelf is at length happily aboliſhed, by an 
act in the eleventh of his preſent Majeſty's reign, 
it would not have been neceſſary to have ſaid ſo 
much, only to get rid of the miſrepreſentations of 
foreign writers. 

Page 281, I. 12. Sweden. ] See Bp. Robinſon's 
Account of Sweden, p. 42. And for the regula- 
tions in France of this kind, ſee Sir W. Mildmay's 
Account of the Police of France, publiſhed 1748. 

Thid. line laſt. The late Empreſs of Ruſſia.] See 
Voltaire's Hiſtoire de l' Empire de Ruſſie. 

Page 282, I. 3. The natives of Anicrica.] See 
the Scttlements. Vid. America, Vol. i, p. 176, 
3d edit. 

Page 283, I. 11. Advanced by Sir 17 Temple and 
the Bp. of Cloyne.] See Temple on popular Dit- 
contents, Vol. i, fol. 265, 266. Bp. of Cloyne's 
Queriſt, p. 125. Q. 53, 54, 161, &c. 3815 389, 
publiſhed' in his poſthumous Works. 

Page 284, 1. 25. A French philoſopher. ] See 
une Lettre ſur le Progres des Sciences, in Monſ. 
Maupertuis's Works. 

Ibid. line laſt- The fir/? trial of inoculation. ) See 
Dr. Mead on the Small Pox, 3 88. 

| Page 


161. 


| D I AL O GUE: UI. © 433 | 
Page 28 5, 1. 16. Lord Coke cloſes his Hi iſtory of 


Crimes.) See the Epilogue to his 3d Inſtitute. 


Page 286, 1. 12. Sir Thomas More has indulged | 
himſelf in many à conceit in his book.) See his Utopia, 


edit. Glaſg. p. 21, 37, 39, 40. 
Page 287, I. 22. Sir Tho. More.) wid. p. 40. 


Ibid. 1. 28. Ruerife.) § 389, Poſt. Works, p. 


Page 288, I. 24. This ſcheme. has been fred ” 
the legi Nature.) In the year 1752. See the Jour- 
nals of the Houſe of Commons. 

Ibid. J. 35. For ander and perjury.) 3 Inſt. p. 
163, 198. 


Ibid. I. 36. A cut purſe.) I Hale Hiſt. P. C. . 


222, and 3 Inſt. 68, 206. 


Page 289, E or Houſe- burning, the Joon Was 


burned. ] zZ Init. 66. 
Ibid- J. : Partly from religious feraples. ) 80 Ch. 


J. Baron Gilbert's Rep. p. 267. 


Page 291, I. 29. On preſumptive evidence.) Ses 
an excellent tract on this ſubject, ſaid by Bp. Bur- 
net to have been written by Lord Somers. 

Ibid. I. Jr. Etymology of the term.) See Cowell 
in voce © Indictment.” _ 

Page 292, l. 17. Law alles no council, * 3 Inſt. 


| 29, 137. 


Page 293, Il. 14. What the party himſelf if he 
was maſter of himſelf?) This Anecdote of Lord Shat- 
telbury, is to be met with in Mr. Walpole's Cat. 
Roy. and Noh. Authors, 2 vol. p. 106, ſecond 
edit. An ingenious writer has (p. 155.) lately 
conſidered this ſubject in his Principles of Pena! 
Law, c. 15. 

Page 294, I. 1. Parity of condition.) This! prin- 


ciple is much commended by M. Beccaria. Ella e 


utiliſſima Legge quella, che ogni uomo ſia giudicato 


dai ſuoi Pari, perche dove ſi tratia della liberta 
c de 11 
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e della fortuna di un Cittadino, debbono tacere 
quei ſentimenti che inſpira lo diſuguaglianza; e 
quella ſuperiorita, con cui l' uomo fortunato guar. 
da l' infelice, e quello ſdegno, con cui Pinteriore 
guarda il ſuperiore, non poſſono agire in queſto 
giudizio, $ 14, p. 62. 

Page 294, l. 18. Party Juries.) The inſtances 
put, are from 3 Inſt. 72, 141, and 2 Hale, 262, 
Buy ſome Acts of Parliament, Party-Juries are ex. 

preſsly excluded, as 13 & 14 Car. Il c. II, , 
in ſuits concerning the Cuſtoms. 

Ibid. I. 27. The Statute ſays.) Cap. 29 

Ibid. I. 29. Lord Coke e In his Comment. 
2 Inſt. 49. 

Ibid. 1. 37. Pecrs.) The word Peers is applied 
by many of our beſt writers in the original large 
ſenſe ; ior which ſee Dr. Johnſon's admirable Dic- 
tionary under the word Peer, and Lord Bacon's 
Eſſay on Ceremony. | 
Page 296, I. 32. We are 10 lk for 3 
ments of theſe Courts at the diſſolution -4 the Aula Re- 
gig.) See Lord Lytt. Vol. ji, p. 227. Ch. B. Gil. 
dert's Hiſt. Excheq. p. 6. 

Page 297, 1. 8. Lach of theſe courts had, at firſt, 
diſtinct furiſdiction.) See the Articuli fuper Char- 
tas, 2 inſt. 

Ibid. J. 30. Alrcady in the cuſtedy of that court.) 
So 3 Inſt. 125. 

eb. J. Treby.) In the Banker's 
Caſe, reported 5 Mod. 

Page 298, I. 2. In Edward IIId's time.) Vir. 
14 E d. III. See the Obſervations on ancient Sta- 
tutes, p. 202. 

Ibid. 1. 6. Judges of this Court diſtinguiſhed by 
the name of Barons.) See Madox's Hiſt. Exche- 


quer cap. 5. . 
5 Page 


Page 299, I. 4. Its practice of tranſinitiing re- 
cords.) Begun on petition, 2 Hen: IV. Rot? Parl. 
No. 65. 1 Danv. Abridg: 747, Cott. Rec. 411. 
Ibid. I. 23. Power veſted peculiarly in him of reſ- 
cinding.]J Or cancelling, as weſay. Vid. Cowell. 
Dict. and Calvin Lexic. Jurid. voce Cancellarius. 
The favourite etymology of ſome of the old wri. 
ters, a cancellis, as if that judge took his name 
from being ſeen through wooden lattices (as the 
lions are at the Tower) ſeems rather too fanciful ; 
not but what even that confined notion may have 
had ſome foundation in fact from the form of our 
early courts, and of which there are ſtill traces; 
and has its analogy in other law terms; as the 
word Exchequer is commonly derived with us from 
a chequer'd board or cheſs board. (Gilbert. Hiſt. 
Excheq. p. 2, and in the Antient Dialogue of the 
Exchequer, Mad. Hiſt. Appen, fol. 3.) and the 
cheque cloth we ſee 1s in uſe there at this day.— 
But be this as it will, the word © Exchequer” is 
2 local term; that of © Chancellor” is a general 
one; and therefore calls for ſome origin of a much 

more extended application. IE. 
It ſhould not however be omitted, that Gian- 
none, who in his excellent work, has touched on 
this ſubject, leans very hard indeed againſt the 
etymology derived from the exerciſe of the Chan- 
cellor's power, in favour of that drawn from the 
nature of the place in which he exerciſed it; his 
reaſoning being ſomewhat curious, the whole paſ- 
ſage follows.—Perche foſſe chiamato Cancelliere, 
non è di tutti conforme il ſentimento. Il Vecchio 
_ Gloſfario dice, che foſſe coſi detto, perchè appar- 
tenendo a lui l'eſaminare tutti i memoriali, che 
ſi danno al principe, avea poteſta di ſegnare ciò 
che pareva a lui, che poteſſe aver camino; e di 
Cancellare le importune dimande, dando di penna 
ED | e 
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ſa i memoriali con tirar linee ſopra di quelli per 
lungo e per traverſo a guiſa di cancelli. Ma queſ. 
ta è una molta ſtrana etimologia, che doveſſe pren. 
dere 1] Cancelliere il ſuo nome piu tęſto da ciò cl 
egli disfa, che da quello che fa. Meglio interpreta. 
rono Caſſiodoro e Agatia, che lo derivarono a Can. 
cellis; poichè dovendo queſto ufficiale ſopratendere 
alla ſpedizione di tutti i reſcritti del Principe, 
ſentire tutti coloro, che gli preſentavano i memo- 
riali, acciochè non foſſo premuto dal popolo, ed 
all' incontro da tutti foſſe veduto, ſoleva ſtare 
fra Cancelli, ſiccome ſi praticava in Roma ed in 
Francia; ond' è che Tertulliano ſoleva dire; Can- 
cellos non adoro, ſubſellia non contundo.” Ito- 
ria Civile di Napoli, tom. 2, p. 200, Edit. 1762. 

Page 299, l. 34. The progreſs of equitable jurif- 
diftion ſeems to have been in this manner-] See the 
Articuli ſuper Chartas paſſim. 2 Inſtitute. 

Page 3oo, I. 16. In thoſe days ſprung feoffments ts 
27/25. } See Lord Bacon's reading on the Statute. 
1 Lord Raym. 291, and 1 Co 101, b. 

Ibid. I. 22. The common diviſion of fraud, acti- 
dent, and truſt.) See 2 Eq. Caf. abrid. p. 243, 
cap. 11, and the Reports there ſubjoined. 
Page 301, | 7. The general ground of going into 
equity is the want of remedy at law. | Lord Talbot 
has well explained this in the Caſes of Heard v. 
Stamford Forreſters, Caſes 174. And in Morrice, 
Vid. Bank of England, Ibid. 222. 5 

Ibid. I. 24. A recovery in one action at law, will 
be for ever a bar to a recovery in another.) "To this 
there is only one exception, that of“ Fjectments,” 
which, however, is become the principal mode of 
trying titles to land at this day: and as it does 
not appear that the reaſon of an “ ejediment being 
never final,” is any where laid down in the 
books, though the polition is frequent, it may _ 
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be amiſs to conſider it in a few words. The reaſon 


why it is not, or can not be final, ſeems to be this 
—“ that it is impoſſible from the ſtructure of the 
« record in this action, to plead a former in bar of 
another ejectment brought ;** becauſe, 1. The 


plaintiff and defendant are nominal, and exilt 


in moſt caſes on record only : and conſequently 
may be changed in a new action. But the iden- 
tity, both of plaintiff and defendant, muſt be 
averred in pleading a former action in bar. 2. 
The term demiſed may be laid many different 
ways. An ejectment however, though in its na- 
ture not final at /aw, is capable of being ſo in 
equity: and it appears from ſeveral authorities, that 
the court of Chancery will, on proper grounds, 


grant a perpetual injunction; and not permit the 


poſſeſſion of lands to be diſturbed by a vain inceſ- 
fant litigation of the ſame queſtion. See the Caſes 
of the E. of Bath and Sherwin, 2 Eq. Ca. Abr. 
and Leighton v. Leighton, 1 Will. 671, and 2 
Stra. 404. It may further be obſerved, that as 
the plaintiff is not to be concluded by a ſingle de- 
fective trial in ejectment, even though a judg- 


ment has been had conſequential to the trial: ſo 


in every other caſe © before a judgment is ſigned,” 
either party may have a new trial, where the firſt 
appears to the court to have been defective. And 
that being ſo very remedial a proviſion, (and what 


for a long time has been fo liberally adopted in 


courts of law,) is a very good reaſon why, in 
every other cafe, a judgment once had, ſhould 
be a perpetual bar to a recovery in another action 
on the ſame ſpecific merits. N . 

Page 302, I. 12. A priſoner who has once had a 
verdict paſſed on him, can never have a ſecond for the 


ſame offence. } Nothing is ſo clear, as that no one 


hall be tried twice for the ſame offence ; but till a 
| | ; 11 | --.".---..VEXGIct, 
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verdict either of acquittal or conviction is given, 
no trial has been had. A remarkable inſtance, 
to illuſtrate this, happened at Dorcheſter Sum. 
mer Aſſize, 1763: no account of which being 
in print, may be added here. One Gould and 
his wife were indicted for the murder of a pariſh 
apprentice; at the trial, before all the witneſſes 


indorſed on the indictment had gone through their 


evidence, one of the jury dropped down in a fit, 
and was carried out of court; but not being in 


cuſtody of a bailiff, the whole jury was neceſſarily 
diſcharged. The judges on that aſſize were both 


clearly of opinion, that the priſoners were not dif. 
charged by this accident, this being no trial at all: 
but as the caſe was uncommon, if not new, the 
priſoners were remanded till the next aſſize, in 
order to lay the caſe, in the mean time, before the 
twelve judges. The twelve judges were afterwards 
unanimoully of opinion, that the accident which 
happened tothe juror was no bar to any future trial: 
the priſoners were accordingly tried at the next 
Lent Affize, and acquitted on evidence. At the 
time the accident happened, and the jury were 
diſcharged, it was contended by the priſoner's 


counſel, that the priſoners were abſolutely dif- 
charged by this event, and could not have their 
lives brought again into jeopardy ; and Elizabeth 


Meadow's Caſe in Mr. J. Foſter's Diſcour- p. 70, 
was inſiſted on as an authority. She was ſeized 
with pangs of labour during her trial, and was 
thereupon ordered back to priſon, and the Jury 
diſcharged. But J. Foſter ſaid afterwards, in talk- 
ing over the above caſe, that (though he had by 
accident omitted it in his printed report) her pains 
going off, ſhe was afterwards tried on the ſame in- 

di tment that very ſeſſion. . 
Page 303, I. 17. But the offence is dauble.] The 
natural grounds of che Sate having a right to puniſh 
t | a4 Crime,, 
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a crime; wheus' the party bend gives up his 


right to ſatisfaction; or of the State having a 


right to pardon the crime, where the right of ſa- 
tiskaction remains in the party injured, is well ex- 
plained by Burlamaqui, liv. I. part 2, c. 10. $ 11. 
And ſee the difference between civil Satisfaction and 
Puniſhment. Ibib. Vol. ii. b. 3. 155 4. 'S My and 


M. Beccaria, c. 29, p- 139. 


Page 304, I. 5. The univerſal n of appr ] 
The right of appeal in every caſe, and the ſubor- 


dination of appeals, is finely touched on in many 


conſiderable authorities. K. and Knollys, 1 Ld. 
Raym. 15. Dr. Bentley's Caſe, 1 Stra. 565. Lord 


Derby's Caſe, 1 Peer Will. 330. Dr. Groenvolt's 
Caſe, 1 Lord Raym. 469. 


Ibid. 1. 12. Without this es eee | It 1 may be 
obſerved the remedy of appeal was deviſed in the 
early ages of the world, and indeed ſeems coeval 
with that of the delegation of Judicature to infe- 


rior powers. It was ” Jethro? s counſel to Moſes ; 


and Moſes, himſelf under divine inſpiration, ap 


proved of it. Exod. c. 18, v. 22, to the end. 
Ibid. I. 30. Writs of Certiorari from as oder 
courts. So is 2 Lord Raym. 836. 


Page 305, I. 12. The caſe of College Viſitors, as 
Handing without appeal. ] See Parkinſon's Caſe, 
Carth. 92. Philips and Bury in many of the 


Law Books, and the late Caſe of St. John's Col- 
lege, v. Toddington and the Bp. of Ely, in Sir 
J. Burrow's 1ſt, Vol. and note to p. 291. 

Page 306, 1 16. There is ſomething 2 noble in 
this laſt great lage of Appeal. ] The exceptions that 


vir W. Temple ſays were taken to ſome particu- 
lars of it in his time, have been in many reſpects 


guarded againſt by ſubſequent regulations, and in 
general prevented by the courſe of education. See 


dir W. Tenne Works, Vol. 17 fol. 269. That 


112 paſſage 
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paſſage is conſidered by Bp. Ellys in his Trac, 
cn Temporal Liberty, p. 44, &. 


Page 307, I 11. Infeitution of Se The an- 


tiquity of this inſtitution is conſidered in Lord 
Ch. J. Hale's Hiſtory of the Common Law, c. 5 
p. 141. And his authority relied on in the Hiſ- 
tory of the reign of King Henry the Second, Vol. 
iii, p. 206, &c. See afterward, note to p. 309. 
Page 307, I. 32. Romans prohibited a judge, &c.) 
That is the Aſſeffor. See Wood's Imper. Inftitute. 
fol. 296. The ſame, it ſeems, is the antient law 
of China. Volt. Hiſt. Univerſ. Vol. xiv. p. 174. 
Page 308, I. 17. Made penal by the flat. Rich. 
11. J The ſeveral Statutes here alluded to, are the 


8 Rich. II. c. 2. the 33 Hen. VIII. and the 12 Geo. 


II. 

Page 309, . 22. It may 4 difficult to fay "ol an- 
tient this inſtitution is.] At the time of writing this 
Dialogue, it was meant to leave this point to the 
poſſible ecclairciſſement of the noble Hiſtorian 
{who had not then publiſhed the latter part) of 


Henry the Second, in whoſe reign the inſtitution 


of Circuits has been commonly Juppoſed to com- 
mence. But the records there cited from Madox, 
plainly prove that the inſtitution of Juſtices in 
Eyre, which is the undoubted original of that of 
Circuits, is of a much higher, and indeed, as Mr. 
Madox concludes, of unknown antiquity. See Ma- 
dox Hiſt. Excheq. c. 3. 5 12; p. 84, firſt edition. 
Page 310, I. 13. The far. of Neſtminſter.] Weſt— 
min. 3, c. 30, in 2 Hiſt. 423, 424. | 
Page 311, I. 4. Milton.) In his Allegro. 
ibid. . 26. Sir H. Spelman ſays.) In his Re- 
mains, p. 49, on the antient Government of En- 
gland. —To what has been touched on in the Dia- 
logue, may be added, that the diſtribution of the 
ecelefiaſtical ſtate has a great analogy to that of 
the civil polity, the latter being divived into coun- 


ties, hundreds, tythings, hamlets, vills: the ec- 
dcleſiaſtical 
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dleſiaſtical into provinces, dioceſes, archdeaconries, 


pariſhes. 1 hough it may be obſerved, dioceſe (as 


its original import will ſufficiently warrant) has 
been ufed in old laws for the civil ſtate of England 
itſelf, as in Stat. 14, & 15. Hen, VIII. cap. 5 
ſect. 3, about the College of Phyſicians. [> 
Page 314, I. 21. As Tully has ſaid. ] In his Ora- 


tion pro Milone, edit. Olivet, 3. 


Page 315, I. 9. Any perſon may, quit his native 


country for ever, &c.] But it is generally agreed, 


can never diveſt himſelf of his native allegiance to his 
country ; fo that he muſt be deemed a rebel if he 
fixhts againſt it, not an enemy. See Calvin's 
Caſe, 7 Co. and a Letter from Sir Leoline Jen- 
kins to Sir W. Temple upon this ſubject. Sir 
Leol. Jenk. Letters, Vol. II, p. 71% 

Ibid. 1. 30. The Conſtitution enables the King to 
refrain by <orit, in certain caſes, from departing the 
kingdom. ] Lord Ch. J. Hale's Analyſ. 19. The 
u books are full enough of inſtances of the writ 

of “ ne excat regno: in ſome caſes it has been 
deemed expedient to make a particular proviſion 
by act of Parliament, as in 1721, to reſtrain the 
South- ſea directors; and in 1733, to prevent the 
truſtees of the Charitable — ation from quit. 
ting the kingdom. 

Page 316, I. 19. Hhere forcign latos are the cr ound 
of the contract. ] See many inſtances in Robinſon 
and Bland, 2 Burrows; and the caſe of the French 
Will in Shower's Cafes in Parliament, and the 
Jewiſh Marriage e ee in Dom' Proc' 1762. 

Ibid. J. 33. "The caſo in which this point aroſe. } 
Alluding to the cafe of Robinſon and Bland, ſince 
reported by Sir J. Burrow, in his ſecond Volume. 
At the time of writing this Dialogue, a fimilar 
inſtance of a much more alarming nature arole 
from a queſtion on the marriage act, whether the 

| | marriage 
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marriage of Engliſh ſubjects going into Scotland 
merely to evade the act, and there celebrated, was 
valid within that act! The apprehenſions of 


the world on this ſubject have been ſince quieted 
by a ſolemn determination of the Court of Dele. 


gates; the Judges being clearly of opinion, that 


the Legiſlature itſelf, by the proviſo in the act, 


had abſolutely excepted all marriages in Scotland, 
and not left it in the power of conſtruction to ſay 
what marriages were good in Scotland, and what 
not. This was determined at Serjcant” Ss Inn, in 
the caſe of Copton, appellant, v. Bearcroft, reſ- 
pondent, Feb. 4, 1769. 

Page 317, I. 3. Will give credit to the proceeding 
of foreign courts, &c.] Carthew, 32, and 2 Eq. 


Ca. Abrid. 475, and other authorities. And in a 


late Caſe in the Houſe of Lords, March 4, vt, 
the determination turned on the general princi- 
ple of the credit ex comitate to be given to foreign 
competent juriſdictions, © the Lords declaring by 
+ their decree, that the judgment of the ſupreme 
Court in Jamaica ought to be received in Scot- 
* land, as evidence prima facie of the debt: and 


“ that it lied on the other ſide to impeach the 


< juſtice of it. Sinclair, v. Fraſer et AV. See 
likewiſe Ay Caſes in Vezey, and other "ME Re- 


ports. | 
Page 217, 1. 17. Lord Cohe's deftrine on this 


point.] In 3 Inſt. 180. 


Page 318, I 1. Bp. B urnet, I remember, a 


his own caſe. 2 Hiſt. 729. 

Page 318, line laſt. Same as purſuing an enemy's 
ſhip into a neutral part.] Ipſum hoſtis territorium 
ingredi et ibi prædam agere ratio belli permittit. 
In medio Mari, utpote nullius territorio, id ip- 
ſum licet : in territorio utriuſque amici qui hoſ- 


tem agit, agit et adverius Frineipem qui ibi im- 
perat, 
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perat, et omnem vim a quocumque factam legi- 7 
bus coercet, &c. ſays Bynkerſhock, in his en. 
Juris Publici, b. 1, c. 8. = 
age 319, I. 20. As Tully did ; ſpeaking f Plato. ] 
In his 3d Book de Legibus in Premio. | 
Ibid. I. 24. All ang taken for e! ] See the 


| note to p. 182. 


„ ige 320% 1 $8: Lord Hale.] in his Hiſtory 
of the Common Law But this has been ſince done 
with higher finiſhing in the laſt chapter of the 
ath Volume of the Commentaries, not N 
at the time of writing the Dialogue. 
Page 323, I. 18. Atalantis.] Meaning a frag- 
ment of Lord Bacon's under that name. 
Page 324, | 10. Ariftotle and Salluſt.] Ariſto- 
_ tle Polit. lib. 2. & 8. p. 44. Edit. Francfort, . 
* Hulu VOSS MAY dr EN Y Ber geg EYHOH 9: TALTHY . 
And Salluſt Bell. Catil. fect. 6, and fect. 9. Set- 
tlements in America, Vol. 1, p. 181. And in 
China, their whole policy is founded rather on 
family government than poſitive Law, as Mon- 
teſquieu, Voltaire (Vol. li, p. 28.) and other Wri- 
ters obſerve. 
Page 324, I. 24. One reaſon why many Antien 
States were averſe to Commerce.] See an ingenious 
Diſſertation on this ſubject in Dr. Taylor's Ele- 
ments of the Civil Law, p. 496, and the Duc de 
Sully's reaſoning with Hen. IV. livre 6, of his 
Memoires. 

Page 324, 1. laſt. Fo or a V. able. Alluding to the 
Fable of the Bees, which is happily rallied 1 in the 
Minute Philoſopher, Dial. II. | 

Page 325, l. 16. Perſian School of Fuftice.] Al- 
luding to Xenophon's Account of the Schools of 
E -quity among the ancient Perſians. u de med, ag 


5 . Orc S4 Ce νοαναον, diere. fearbererres 0.424000") "X A&y/$71v ors 
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Their children in the Schools paſs their time in learn. 
ing the principles of Fuftice ; and ( as it is affirmed) 
are ſent there for that particular purpoſe, as with us, 
zo acquire learning. Edit. Hutch. p. 9. Cyri Inſt, 
This admirable Inſtitution of theirs is touched on 
in a paper in the Spectator, on Education, Vol. 
v. Numb. 337. 

I can not conclude the ade better; than with 
that fine reflection of Tacitus on the Domeſtic con- 
duct of Agricola.—Animorum Provinciæ prudens, 
ſimulque doctus per aliena experimenta, parum 
proſici armis, ſi injuriæ ſequerentur, cauſas bello- 
rum ſtatuit exſcindere. A fe ſuiſque orſus, pri- 
mum domum ſuam coercuit ; quod pleriſque haud 
minus arduum eſt, quam Provinciam regere. Vit. 
Agric. § 19, p. 468, Fat. Gronov. 
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Origin of the preſent Forms owing to the e 
tion Perpetuities. 

Hiſtorical particulars. 

What Forms of C an veyance chiefly in uſe, 

What their Uncertainty is owing to. 

Reaſons why the Law abhors Perpetuities, 

The Freedom of Alienation defended. 

Care of the Law to ſupport Conveyances. 
Recapitulation of this head. 

Tranſition to Practice. 

Objeftions 10 Practice of Coutts of Law. 

New method of conſidering that Subject. 

Trom whence the vi viſe ble Practice in "Cauſe ari iſes. 
An Idea of the Practice of the Caurt as to Pro- 
ceſs. 

As r to the Declaration. | 

As to the Plea. | 

As to the Iſſue. 

Between the Iſſue and the Trial. 

Continued. 


More general Analyſis of Practice. 


Continued. 


Practice on the Crown Side. 
Some particulars concerning Informations and Aff 
dawits. | 


41. My. 


Sect. 
A 
42. 


43. 
44. 


45. 


COAT NT. 


Why Trial wel paſſed over. 
Objection to the Manner . cli Examina- | 


tions at a T; rial. 


Anfevered. 


Objection, arifi ing 1 the Parties thenſulves not 


being heard, conſidered. 
General Objections to the Delay and E ene of the 


Law. 


40. 


2. 


48. 


49. 
95 


51. 


52. 
53. 


That, as to Delay, conſi dered. 

That, as to Expence, conſidered ; wherein of 1e 
Circum 1Ytances of Inſolvency, and of the Equity of 
limiting Expences of a Suit by Taxation. 
Difficulties in the Law ar ifs ng from its Anti- 
quity. 


The Study of e how far neceſſary. . 


Some legal Antiquarians, of greateſt note, mentioned. 


Lighter matters of Antiquity, concerning the Hi 
tory of the Profeſſion. 


Concerning its Seats of Refi PE: 


Of its various Degrees, and of the antient and 
modern Dnalifications for thoſe Degrees. 


. Of the Antient Maſques wid Revels: 
. Obftacles to the Study of the Profeſſion, ari ri ing 


from ourſelves, conſider Yd. 
Concluſton, 2 Will a Character. 


© O N 1 E N 1 8 


or T H E 


THIRD DIALOGUE. 


13. [ NTRODUC TION. 


4 


Subject propoſed. 1 
- Concer ning Gover nent in ie Abſtrad. 


6. Is 


Sect. 


Suppoſed Origin of different Forms of Coverninen, 


CONTENTS 


Its Origin. 
Objections anfeered. 
Simpleſt View of different Governments. 


Of the beſt Form of Government—a paſſage 1 in Mr. 


Pope's Effay conſidered. | 
. 12. Of the natural progreſs of Goverimins: 
. The Laws of aber Societies little Known to Stran- 


gers. 


Nature of the Engl 72 Conſtitution.” 
More particularly conſidered. 

Some miſtakes as to its Antiquity obviated. 
. Other mi Hafer, as to its eſſential paris. 


Objections to the unequal Repreſentation in Par— 
liament. 


. That Objefion particularly conſidered. | 
Another Circumſtance, as to the Reproſentatin 


conjidered. 


. What is Efential to the Proſercation of the Con Wh 


Tution. 


. A /light Hi "ESE, Review. 
Lord Burleigh's Maxim conſidered. 


Tranſition to the legal Polity of this 9 5 


General Divijion of our Laos. 


Oects of the Common Law. 


. Exicnt of it. | 

it. Antiquity and Origin. 

. The eſſential Nature of an Act of Parliament. 
. Conſequences of it. | 
Some points of Importance, reſpecting the antient 


Form of expreſſing the Concurrence of the three 


* Eftates, fully confidered. 
. Of the Promulgation and Titles of Ads of Par- 


liament. 


. Of their for mal parts. 
; Acts confi dea ed as Public or Private. 


35 


” 


35. As Perpetual or Temporary. 


CONTENT. 


As Remedial or Explanatory. 


As in Affirmance or Derogation of Common Law. 

. Fundamental Rules of Conſtruction. 

. Laws chiefly converſant about poſitive Duties. 

. Particularities as to the Sanctions of our Laws. 
Judicial Deciſions are not Laws, but e 
Laus in being, p. 249. | 
. Of the true Uſe of them as Precedents. 

| Reports of them compared with Records: BST 
Of the external and internal Authority of Reports 
. The Nualities of a good Report. 

6. Whence the real Objections to Reports. 

. Precedents ſub ſilentio conſidered- 

A Scale to meaſure the Authorities of Precedents. 


Is \ifficulties ſtarted from a Kani inconſi tency in 


the Court of Fudicature. 


. The Trial by Ju) improved by various Regule- 


tions. 


Trial by. Jury not ab ſolutely ſaperfded by any 

_ other Courſe of Enquiry. | 5 
Nor impaired by the Proceedings in Courts after 
Voerdlicts. 


That Juries are, in their natur 5 Yudoes of the 


Fad only, and not of the Law. "The contrary 
opinion fully examiiied. 


Peculiar Exc llonce of the Criminal Law of Eng- 
land. 


. The Propgſilion for e. changing Death for hard 


Labour, in ſome capital cajes, conſidered. 


« Objalete Modes of Puniſhment p. 288. 

 Shetch of pr oceedings | in Criminal Caſes. 

. Continued, 

A Paſſaze in Ford Cole's Comment on 2 
Charta, conſidered. 

. een A te fe diction of the four 8” _ Courts. 


„ee 


nn r 


| Sec. 

61. Shewed 10 be diſtin and conf, ent. 

62. Their concurrent and ſucceſſive Furiſdition conſe- 
dered. 

63. Excellence of the occaſronal Difribution of Fuftice 
in Circuits, touched on. 3 

64. Some Analog ies between the great Outlines of Ge- 
vernment, and ſeme of its component parts. 

65. How the Law of England protects the intereſt f 
Foreigners. 

66. Its Poxwer of checking its own M. embers from lea. 
ing this Country. 

67. In regard to Forcign Lev Notion of other 
| rant being an Aſylum for Jagitive Criminals, con. 

dered 

68. Caution to be ebſerved i in viewins the Conflitutim: 

69. Conſtitution improved in the cour, 2 ef T ime. 

70. Its great Excellence. 

71. Effectual way of preſerving it. 

72. Concluſion. 


